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Introduction 
 

1. In June 2005 the Government undertook a consultation on 
The Occupational and Personal Pension Schemes 
(Consultation by Employers) Regulations 2006 and The 
Pensions Act 2004 (Consultation by Employers)(Protections 
for Nominated Representatives) Regulations 2006.  The 
consultation ended on 26 August.   
 

2. Thirty-seven responses to the consultation were received.  A 
list of respondents is at Annex.  The Government is very 
grateful to all who contributed to the consultation.  The 
comments have been very helpful in finalising the 
regulations. 
 

3. These regulations will come into force on 6 April 2006 as the 
Occupational and Personal Pension Schemes (Consultation 
by Employers) Regulations 2006 and the Occupational  
Pension Schemes (Consultation by Employers)(Modification 
for Multi-employer Schemes) Regulations 2006.     

 
4. The regulations will be available on the HMSO’s website at 

http://www.legislation.hmso.gov.uk/stat.htm#2006. 
 

5. This document is available on the Department’s website at 
www.DWP.gov.uk/consultations/2005/index.asp 
 

6. A paper copy of this document can be obtained from:  
 

Dave Nicks 
Department for Work and Pensions 
3rd Floor  
Adelphi 
1-11 John Adam Street 
London WC2N 6HT 

 
Tel 020 7962 8564 
 

Condition 
 

7. This document describes the policy underpinning the 
Regulations.  Comments on the regulations should not 



 

however be taken as an authoritative interpretation of the 
law.  Such an interpretation can only be provided by a court. 



 

Responses to consultation 
 

8. This document sets out the points made in the consultation 
and provides the Government’s response.   

 
The Occupational and Personal Pension Schemes 
(Consultation by Employers) Regulations 2006 
 
9. Sections 259 to 261 of the Pensions Act 2004 provide for 

regulations to introduce a requirement on employers to  
consult with employees who will be affected by a proposal to 
make certain changes to employees’ pension arrangements.  
The Occupational and Personal Pension Schemes 
(Consultation by Employers) Regulations will implement the 
detailed provisions of those requirements from 6 April 2006.  

 
10. Most of the responses concerned these regulations.  

The responses are set out according to topic. 
 

• Definition of “prospective members” 
• Definition of “consultation”  
• Consultation: not required on proposals made before 

the regulations come into force 
• Consultation: Who should the employer consult?  
• Consultation with Member Nominated Trustees 
• Consultation: Small employers in multi-employer 

schemes 
• Consultation: with all affected employees  
• Consultation: should be based on number of members 

of the scheme 
• Consultation: calculation of employee numbers 
• Consultation  period  
• Listed changes: Changing the contribution rates  
• Listed change: Changing the basis of accrual  

 
Definition of “prospective members” 

 
11. Several respondents suggested that the definition of 

“prospective member” of personal pension schemes in the 
draft regulations was too wide.  The definition would allow 
anyone to be a prospective member of such a scheme 
because these schemes can be purchased on the open 



 

market.   The regulations will be amended to restrict the 
meaning of “prospective members” in a personal pension 
scheme where direct payment arrangements exist to those 
employees for whom the employer could potentially make 
contributions via those arrangements.  

 
Definition of “consultation” 

 
12. The definition of “consultation” in the draft regulations 

included the employer giving advice to affected members of 
the pension scheme.  Some respondents suggested that it 
would be inappropriate for the employer to give scheme 
members advice.  The Government agrees and the 
regulations will be amended so that the employer and any 
person consulted will have a duty to work together in a spirit 
of co-operation. 

 
Consultation: not required for proposals made before the 
regulations come into force? 

 
13. Two respondents asked whether the employer was 

required to consult on a proposed change if the proposal was 
made before “A” day but the decision to make the change 
was made on or after “A” day.  Employers will only be 
required to consult on proposals made on or after “A” day.  
The regulations will be amended to set out how a pre “A” day 
proposal will be treated.   

 
Consultation: who should the employer consult? 

 
14. The draft regulations gave the employer three choices 

on who should be consulted about a listed change to the 
pension scheme.  He could choose existing independent 
trade unions or representatives appointed or elected under 
the Information and Consultation of Employees Regulations 
2004 (S.I. 2004/3426) or representatives who were specially 
elected for the purposes of the draft regulations.  Several 
consultation responses suggested that where the employer 
had an existing agreement to consult on pension matters, he 
should honour this agreement and consult with these 
representatives.    The Government is persuaded that this is 
the right approach.  The regulations will be amended to this 
effect.  In addition where an employer has previously 



 

arranged for representatives to be specially elected before 
any of the other representatives exist in relation to his work 
force, the employer should also be able to choose to consult 
with these specially elected representatives. 

 
Consultation: Member Nominated Trustees 

 
15. One respondent suggested that elected Member 

Nominated Trustees (MNTs) should be able to represent 
members during consultation with the employers.  MNTs are 
responsible for the governance of an occupational pension 
scheme and do not represent the interests of the members 
that elected them.  An MNT would have a conflict of interest 
if he was required to represent the interests of the scheme 
and the interests of the members.  Therefore this proposal is 
not supported.  

 
Consultation: Small employers in multi-employer schemes 

 
16. Several consultation responses said that the provisions 

for multi-employer schemes needed to clarify whether an 
employer in a multi-employer scheme with fewer than 50 
employees had to consult his employees.  Small employers 
who are not members of multi-employer schemes will be 
exempt from the requirement to consult.  The regulations will 
make it clear that all employers with less than 50 employees, 
whether in a multi-employer scheme or not, will be exempt 
from the requirement to consult.     

 
17. In addition the regulations will also make it clear that an 

employer in a multi-employer scheme only has to consult if 
that employer has affected members of the pension scheme. 

 
Consultation: all affected employees 

 
18. One respondent queried whether the employer had to 

consult with representatives of each group of affected 
members or whether consulting one group of affected 
members would satisfy the requirement to consult.  The 
regulations will be amended so that the employer will have to 
consult with as many affected members or their 
representatives as is reasonably possible.  

 



 

Consultation should be based on number of members of the 
scheme 

 
19. Two respondents suggested that the number of 

members in a pension scheme should determine whether the 
employer has to consult, rather than the number of 
employees employed by the employer, because the size of 
the scheme may bear no relationship to the number of 
employees.  The Government does not propose to make 
such a change.  The requirement placed on the employer to 
consult is based on the provisions in the Information and 
Consultation of Employees Regulations 2004.   Retaining the 
requirement as drafted will ensure consistency and will mean 
that the employer will more easily know whether he is 
required to consult in a wide variety of circumstances.   

 
Calculation of employee numbers 

 
20. One respondent suggested that the calculation of 

employee numbers was unnecessarily complicated and that 
the number should be calculated as at the date the proposal 
is made.  The method of calculation in the draft regulations is 
the same as that used in the Information and Consultation of 
Employees Regulations 2004.  This requires the average 
monthly number of employees to be calculated over the 
previous 12 months.  The Government wishes the method of 
calculation to be consistent with the Information and 
Consultation of Employees Regulations and therefore no 
change will be made.    

 
Consultation period. 

 
21. The draft regulations required employers to consult on 

listed changes for “at least 2 months” but the employer can 
apply to the Regulator to waive this requirement.  The 
Regulator may grant this request to protect the interests of 
members. 

 
22. The consultation document sought views on this 2 

month consultation period. 17 respondents responded to this 
question.  In general employers want the period to be no 
longer than 2 months and trade unions felt that 2 months 



 

was too short.  Respondents from the pensions industry 
thought 2 months would be about right.   

 
23. The draft regulations provide for a consultation period 

of “at least 2 months”, which allows employers to consult for 
a longer period, if they so wish, or if they already have 
agreements to so.   Therefore the Government considers 
that the requirement for the consultation period should 
remain as “at least 2 months”.  This strikes a balance 
between the views of respondents and offers some flexibility 
over the length of the consultation.  However, the term “at 
least 2 months” will be replaced with the more precise term 
“at least 60 days”.    

 
 
 



 

Listed changes: changing the contribution rate 
 

24. An employer is required to consult if a “listed change” 
is proposed.  In the draft regulations, reducing the employer 
contribution to a money purchase scheme or increasing the 
employee contribution to any scheme by a threshold amount 
was one of these changes.  The draft regulations specified 
this threshold as “a margin of 2% or more” or to reduce the 
employer contribution “to below a level of 3%”.  

 
25. Several respondents said the draft regulations were 

unclear since they did not specify what the % was of and 
other respondents suggested that there should not be a 
threshold at all.  It was suggested that only requiring 
consultation on large changes in contribution rates could 
result in manipulation by the employer, who could make 
several small changes to avoid consulting on any of these 
proposals.   

 
26. In a money purchase scheme reducing the employer 

contribution by any amount will reduce the benefits that the 
member will be able to purchase with his pension pot.  In a 
defined benefits occupational pension scheme increasing the 
employee contribution will only reduce the employer’s liability 
to the scheme and the member’s contribution will not usually 
improve the benefits he will receive. 

 
27. The Government has therefore decided to remove the 

contribution threshold so that any proposal to reduce an 
employer’s contribution rate or to compulsorily increase the 
member’s contribution will be a listed change.  This is so that 
the member is fully aware of the effect of any change in 
contribution rate on their pension scheme. The regulations 
will be amended to make this change.   

 
Listed change: accrual basis in occupational pension scheme 

 
28. One respondent suggested a change in the accrual 

method in defined benefit occupational pension scheme from 
final salary accrual to career average accrual should be a 
“listed change”    The Government agree.   This is the most 
common change in the method of calculating accrual in a 
defined benefits scheme at the moment.  However, it is 



 

possible that other methods of calculating accrual may be 
introduced in the future.  Therefore a more generic listed 
change will be included in the regulations so that changing 
the basis of accrual in the scheme will be a “listed change”.    

 
 
 

The Pensions Act 2004 (Consultation by Employers) 
(Protections for Nominated Representatives) Regulations 
2006       

 
29. These regulations broadly mirror the provisions in the 

Information and Consultation Regulations 2004. 
 

30. There were no substantive comments on these 
regulations.
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