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Summary of Responses 
 
5. The majority of respondents (over 78%) were in favour of the proposal to 

remove the requirement for Employers’ Liability Compulsory Insurance 
(ELCI) from incorporated owners/sole employees.  The majority of 
business Associations, representing large numbers of businesses, were in 
favour of the change. 

 
“…the BCC supports the ethos of removing unnecessary regulations 
and red tape that serves to hamper businesses…” 
 
“…As the only employee of my company…carrying ELCI is a futile 
activity, profiting only the insurance companies and acting as a 
brake on the competitiveness of small companies such as my 
own…” 
 
“…Removing the requirement…will create a level playing field 
between unincorporated businesses, which are not required to 
purchase ELCI, and incorporated businesses…” 
 
“…anything that removes the administrative burden as well as a 
financial one, is to be recommended…” 
 
“…a ‘nanny state’ requirement, its removal is long overdue…” 

 
6. However, a number of concerns were raised and these are discussed 

below. 
 

“...insurance companies might seek to recoup losses…from other 
businesses…” 

 



7. The Government supports the view that it is the responsibility of employers 
to fund the costs of their own negligence – the ‘polluter pays’ principle.  
Recent ELCI price increases were introduced to ensure that employers are 
paying a fair premium for the risks they are creating.  The Government is 
keen to see a more risk based approach to the underwriting of risks and is 
supporting a number of initiatives for businesses to understand the health 
and safety practices insurers are looking for, and for insurers to be able to 
reflect good health and safety in the terms they can offer. 

 
8. Companies, such as owners/sole employees who do not make claims 

should not be subsidising those who do.  Although some cross-
subsidisation between small firms is possible, as book rate is used to help 
set premiums, this should be minimal, especially in the lower risk services 
where many of these small firms are thought to be.  Therefore, the 
Government is not expecting this proposal to result in significant increases 
to the premiums of small firms. 

 
“…There will undoubtedly be circumstances where EL is not 
purchased when it should be eg employment of seasonal staff…” 

 
9. Most employers are required by law to insure against liability for injury or 

disease to their employees arising out of their employment.  Companies 
who take on seasonal or casual staff will continue, as now, to need ELCI, if 
these individuals are classed as employees (see HSE guidance at 
http://www.hse.gov.uk/pubns/hse40.pdf).  Employers who regularly take 
on seasonal or casual staff may decide to obtain ELCI annually in 
anticipation of expansion, or they can purchase a policy at the time staff 
are recruited. 

 
“…insurance cost could actually increase for those limited 
companies who take on casual workers...” 

 
10. Limited companies with permanent or casual staff may continue to need 

ELCI as they do now.  There is no indication that the cost of ELCI for those 
taking on casual or seasonal staff will be more than it is now or that it will 
cost more than for those employers with similar numbers of permanent 
staff. 

 
“…There is a question concerning liability for long-tail disease 
claims…” 

 
11. To bring a successful negligence claim, an employee would have to show 

that their employer (in effect themselves) was negligent.  To prove 
negligence, the employee has to show that there was a breach of a duty of 
care by the employer.  The employer breaches the duty of care by failing 
to tell the employee what needs to be done to avoid contracting a long-tail 
disease.  It would be difficult for an owner/sole employee to demonstrate 
that they had failed to tell themselves what needed to be done to avoid 
contracting a long-tail disease.  In addition, there is the question of 
contributory negligence where the employer and the employee are the 

http://www.hse.gov.uk/pubns/hse40.pdf


same.  The courts might not regard a claimant with favour in these 
circumstances. 

 
12. Where it is not known that a long-tail disease could be caused by the work 

an employee does for an employer, there is no question of negligence 
because there was nothing the employer should reasonably have known 
or done to avoid harm.  If there is no negligence, no benefit can flow from 
ELCI because no compensation or indemnity payments would be due.  
However, if an individual would like to continue to protect themselves in 
this way, other insurance products can meet this need.  We consider, 
therefore, that this issue does not stop the proposal from going forward. 

 
“...loss of contact with insurers for other classes.  This is a serious 
risk…” 

 
13. Owners/sole employees are still likely to need other classes of insurance 

such as Public Liability, Professional Indemnity, Product Liability, Fidelity 
Guarantee, Crime or other specialist covers, so employers will retain 
contact with insurers. 

 
“…claimants would pursue employers further up the supply chain, in 
the event of an accident…” 

 
14. ELCI only provides cover for employees of the company taking out the 

insurance policy.  If a sole owner/employee is injured and they feel this 
was the fault of another party/employer they can, as now, initiate a civil 
action against any individual/organisation wholly or partly responsible for 
their loss. 

 
Other points raised 
 
15. Although the Partial RIA sought comments only on the proposal to remove 

the requirement for Employers’ Liability Compulsory Insurance (ELCI) from 
incorporated owners/sole employees, some respondents took the 
opportunity to comment on issues relating to the wider Review of ELCI 
carried out in the Government’s First and Second Stage Reports in 2003. 

 
16. The Government, working with stakeholders, has made good progress 

towards delivering all the recommendations in the Reports.  
Recommendations still to be fully implemented are the Framework for 
Vocational Rehabilitation, the Health and Safety Executive Management 
Performance Index for small businesses, and the Claims Pilots to make 
claims processes more cost effective, quicker and transparent.  All of 
these will be launched by the Autumn 2004. 

 
17. The Government will be concentrating on the work in hand to deliver the 

Review recommendations, and there are no new plans to amend the 
Regulations for the time being. 

 



Next Steps 
 
18. As a result of the consultation, the Government has decided to proceed to 

remove the requirement for Employers’ Liability Compulsory Insurance 
(ELCI) from incorporated owners/sole employees. 

 
19. The change will be made in NI at the same time as in GB.  For this reason, 

a consultation similar to that carried out in GB is currently being 
undertaken in NI and will end before Christmas 2004. 

 
20. The Government will then introduce legislation early in 2005 in GB and NI 

to enable the removal of the requirement for Employers’ Liability 
Compulsory Insurance (ELCI) from incorporated owners/sole employees. 

 
21.  It will involve an amendment to Schedule 2 of The Employers’ Liability 

(Compulsory Insurance) Regulations 1998 [Schedule 2 of the Employer’s 
Liability (Compulsory Insurance) Regulations (Northern Ireland)1999] 
inserting the following sentence: 

 
(15) Any employer which is a company that has only one employee and 
that employee also owns, all or the absolute majority of the issued share 
capital in, that company. 

 
Contact 
 
22. If you have any questions about anything in this Summary, particularly the 

draft of the amending regulations, please contact: 
 

Peter Schutterlin 
Health Disability and Work Division (HDWD) 
Level 2 
DWP 
The Adelphi  
1-11 John Adam Street  
London 
WC2N 6HT 
 
Tel: 020 7712 2082 
Fax: 020 7962 8524 

 
e-mail: peter.schutterlin@dwp.gsi.gov.uk 
 
Any comments on the draft Regulations should be received by 31 October 
2004. 

 
 
Department for Work and Pensions   30 September 2004 
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