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CHAPTER 30
Supplementary Benefit

Part 1. Requirements

Sections 1 and 2(2) of, the paras. 1(2) and 2 of Sch. 1 to, the 1976 Act and the
Requirements Regs. 1980 and 1983.

1 Normal and M odified requirements

i Under reg. 8(1)(b) of the Requirements Regs. 1980t isfor the benefit officer to
form an opinion that aquestion asto disqualification under s. 20(1) of the SSAct 1975
has arisen (disqualification by reference to conduct resulting in unemployment or
conducing to its continuance). But the question whether the claimant would be so
disqualified isfor the insurance officer to determine. Itisno part of an AT’ sfunction
to predict or pre-empt his decision. See also 17.2.1: and 17.3.2viii above.

ii A claimant left hisemployment voluntarily after having beeninitfor twoweeks.
Hethen claimed supplementary allowance and declared that he had capital of £150.12.
Thebenefit officer formed the opinion that aquestion asto disqualificationfor UB and
arisen withinthemeaning of reg. 8(1)(b) of the RequirementsRegs. 1980. Accordingly,
under para. (2) of that reg. he decided that the claimant’s requirements should be
reduced by 40%. On appeal, the AT decided that under reg. 8(3)(b)(iii) the reduction
should bereduced by onehalf. They overlookedreg. 8(3)(a) (which, ineffect,imposed
acondition on the application of reg. 8(3)(b) that the claimant’ savailable capital did
not exceed £100) and they recorded no finding of fact on that matter or, if thishad been
the case, reasons for finding that by the relevant time his available capital did not
exceed £100. The Commissioner held that the decision was on this ground plainly
erroneousin point of law and hesetit aside. Seealso17.2.2iii, 17.3.2.xaboveandR(SB)
26/83, 30.3.1x below.

i A claimant lived in ahousewith three friends, two of whom bought the property
in their joint names. The fourth occupant and the claimant had each formally been
leased aroomtogether with accessto other partsof thehouseand garden. All four shared
equally the cost of electricity, telephone, cleaning and food. The benefit officer
decided that the claimant was not a househol der for the purposes of the Requirements
Regs. 1980. The AT took thesameview butincreased hisrequirementsunder regs. 6(2)
and 14(3)(b) to those of a person with shared responsibility for items of housing
expenditure. The Commissioner held that:

1. the claimant was aleasehol der within the meaning of reg. 14(3)(1)(a);
2. therefore he was a householder within the meaning of reg. 5(2);
3. therefore it was immaterial that he was contributing to the common

expenditure of the other occupants of the house and the final words of reg.
14(3)(a)(i) had no practical effect on his status. See also R(SB) 8/85.

iv The claimant wasasingleman. Helived with hisbrother in aflat. The brother
was the tenant of the flat, but they shared the rent and household bills. The benefit
officer decided that the claimant was a non-householder and assessed his normal
requirements under reg. 6(1) of the Requirements Regs. 1980 and his housing
requirementsunder regs. 14(2)(b) and 23ibid. The AT decidedthat the claimant should
be treated as ajoint householder and that reg. 6(2) applied. The Commissioner held
that:

30.1.1
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30.1.1

R(SB) 24/84
(T

R(SB) 2/85

R(SB) 7/86
(T

1. assessment of normal requirementsunder reg. 6(2) appliesonly to persons
who satisfy conditions(a) and (c) of reg. 5(2) but who do not satisfy condition
(b), because they shareresponsibility or control over household expenseswith
another member of the same household (para. 13);

2. in considering whether aclaimant satisfied the conditioninreg. 5(2)(a),
reference must be made to reg. 14(3)(a) (para. 13);

3. “suchresponsibilities” inreg. 5(2)(b) meansthe kind of responsibilities
for expenditure on housingrequirementsreferred toinreg. 14(3)(a) (para. 14);

4, the tribunal decision merely referred to the basis upon which they
thought the benefit officer’ s decision should be revised but did not go to give
arevised assessment. Whereatribunal decision necessitatesarevised assessment,
the decision will beincomplete unless arevised assessment is provided (para.
16).

v The claimant came to the UK from Ugandain 1974. He was given successive
grants of limitedleavetoremaininthe UK until 31 August 1980. One of the conditions of
that leave wasthat he did not have recourseto public funds. After August 1980, there
was alacuna. Thenon 8 April 1982 the claimant applied for political asylum and on
13 April heclaimed Supp.Ben. Enquiry at the Home Office showed that the Home Office
allowed the claimant to remain in the UK pending decision of his application for
asylum. The questioninissuewaswhether the claimant was precluded from an award
of Supp. Ben. by reason of reg. 10(4A) of the Supp. Ben. (Requirements) Regs. 1980,
as amended. A tribunal of Commissioners held that the intention of
reg. 10(4A)(b) wasto treat aperson whowasnot anillegal entrant, becauseheoriginally
had been granted leave to remain, asnot entitled to Supp. Ben. if that permitted leave
had expired and hehad obtained nofurther leave. If aperson had obtained further |eave,
it was necessary to establish whether it had been granted in accordance with the
Immigration Rules. If so, there would be an expressed or implied condition that the
person was to have no recourse to public funds and an award of Supp. Ben. would be
precluded. If further leave had been granted without a condition that the claimant
should have no recourseto public funds, hewould not fall within sub-paras. (a) or (b)
of theabove mentionedreg. 10(4A); inthe present case, thewording of the permission
given by the Immigration Authorities to allow the claimant to remain pending the
outcome of his application for asylum amounted to leave to remain. Such leave was
extra-statutory and not given under the Immigration Rules (para. 17). See also R(SB)
25/85 bel ow.

vi In relation to a German national who was in England and in receipt of a
supplementary allowance, but whosepermissiontoremainin England had expired, the
Commissioner heldthat, whereaclaimant had been grantedleave under thelmmigration
Act 1981 to enter the UK, in the absence of any appeal or application for extension of
theleave, the original decision of theimmigration authoritieswas conclusiveastoits
effect (para. 6). A person who required, but did not currently have, permissionto bein
England was not available for employment within the meaning of s. 5 of the 1976 Act
(R(U) 13/57 approved andfoll owed) and that accordingly, apart fromrel evant provisions
of EEClaw, theclaimfor theallowancewouldfail without it being necessary toinvoke
reg. 10(4A) of theRequirementsRegs. 1980at all. However, that obstacletothesuccess
of the claimant would besurmountedif heestablished atitleby virtueof EEClaw (para.
8). (Asto the position under EEC law see 19.2.11 i above)

vii  Duringtheintervalbetween obtaining thetenancy of an LA flatand entering
into occupation of the flat the claimant continued to live with her parents, her
supplementary all owance being based on assessment as a hon-householder. The
Commissioner held by a majority that during the interval the claimant could not
achievehousehol der status. It wasnot possiblefor premisesto be normally occupied
as[aclaimant’s] homeif the claimant had never actually resided in them. A claimant
could not have more than one home at a time (R(SB) 30/83 applied) except in the
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circumstances of reg. 14(5)(b) of the Requirements Regs. Although thewords* other
than reg. 23" in reg. 14(5) did not in themselves exclude a non-householder, this
exceptionfromthegdneral rulecould not assist the present claim because therewasno
overlapping liability. The words “should retain the accommodation” in reg. 14(4)
could not cover a situation where the claimant had never actually lived in the
accommodation: a claimant having a non-householder’s contribution under reg. 23
was precluded from having any other housing requirements.

viii  The claimant was a boarder who paid separately by means of a slot meter for R(SB) 18/86
heating. A tribunal of Commissioners decided that he was not entitled to a payment

for heating as part of his normal requirements (it was no longer in dispute that the

claimant was not entitled to an additional requirement for heating). The majority of

thetribunal held that no allowances could be made for any amounts spent in obtaining

adequate heating unless the amounts were part of the board and lodging charge;

decision CSB 699/1984 (not reported) had been wrongly decided and should not be

followed.

iX Theclaimant wasliving with hisnatural half-sister and paying her aninclusive R(SB) 22/87
amount for board andlodging. The Commissioner heldthatinthedefinition of “close-

relative” inreg. 2(1) of the Supp. Ben. (Requirements) Regs. thewordssister and brother

included half-sister and half-brother. But the claimant had been legally adopted at an

early age and the Commissioner held that this ended his legal relationship with his

natural half-sister so that the definition of close relative did not apply to him and he

was entitled to be treated as a boarder.

X The claimant entered the UK on 11 July 1982. She was granted limited leave R(SB) 11/88
on entry on condition that she did not have recourse to public funds (such apersonis
treated for Supp. Ben. purposes as having NIL requirements - para. 10(b) of Sch. 3 to
the RequirementsRegs.). On 3 May 1984 the claimant madeaclaim for Supp. Ben. for
theperiodstartingon 12 July 1982. On 3 January 1985 the Home Officeconfirmedthat
there were now no longer any restrictions on the period for which the claimant could
remainintheUK. The AO awarded benefit fromacurrent date. An AT decided that the
claimant had theright of abodeinthe UK and wasentitled to benefit from 1982. It was
eventually accepted that the claimant wasin fact apartial who at the time of her entry
to the UK did not require leave to enter the country. A Commissioner upheld the
decisionof thetribunal. In particular heheldthat theterm“without leave” in reg.10(6)
and para. 10 of Sch. 3tothe Requirements Regs. 1983 refersto personsfor whom leave
isrequired but has not been obtained. The provisionsdo not apply toapersonwhois
in fact apartial. Seealso 17.3.2 xiii above.

Xi The claimant and hiswife resided in a nursing home. The Commissioner held R(SB) 12/88
that any averaging processiswrong when estimating the reasonable amount for board (T)
and lodging under reg. 9(6) of the Supp. Ben. (Requirements) Regs. 1983 (S| 1983

No. 1399) “the pre-Cotton Regs.” (para. 27). He commented taking as the maximum

the highest amount charged by ahomewhich provided asuitable standard for the needs

of the occupantsandignoring those chargeswhich weretotally out of linewith other

homes (para. 28). Inthe event that the estimate cannot be properly and fairly carried

out, the claimant must be given the benefit of the doubt and arefund made to him of

the differences between the maximum fixed and the charges actually paid (para. 29).
Notwithstanding that para. 5(2) of Sch. 1A to the Supp. Ben. (Requirements and
Resources) (Miscellaneous Provisions) Regs. 1985 (Sl 1985 No. 613, “the Cotton

Regs.”) wasultravires, paras. 1 (residential care homes) and two (nursing homes) were

valid and effective (para. 41).

xii  Theclaimant suffered from seniledementiaandincontinenceandwasterminally R(SB) 13/88
ill. Sheresidedinanursing homeclassified by the AreaHealth Authority as“ General (M)
Medicine”. The AO allowed £170 for board and lodging on the groundsthat the home

was not one for personsin need of personal care by virtue of any particular condition

specified in the regs. but was a home providing general care. The award did not meet

the actual fees. A tribunal of Commissioners held:
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1. in determining for nursing home cases the relevant category of care and
the appropriateamount under Sch. 1A to the Cotton and Camdenregs., (second
and third Appendices to R(SB) 12/88), see 30.1.1 x and xi, it is crucial to
determine whether the home is single or multi-purpose (para. 22);

2. nursing homes arerequired to register as suchbut, unlikeresidential care
homes, not for categories of care whichcorrespond to those listed in Sch. 1A
(paras. 25 and 26);

3. thepurposeor purposesof thehomeisaquestion of fact; thefacilitiesand
accommodation provided, thecertificate(s) of registrationandinformal contents
of any register kept by the Area Health Authority are relevant; the factthat a
claimant is being treatedfor aparticular conditionisprima facieevidencethat
the homeisfor personsin need of personal care by virtue of that condition but
not asto whether or not there areother conditions for which the home provides
care (para. 29);

4, if the home is single purpose, for only one condition, the amount
specifiedinthe corresponding sub-para. i n para. 2 of Sch. 1A applies(para. 30);

5. if the homeismulti-purpose, then para. 3(4) applies and theappropriate
amountisthat amountinpara. 2, having regardtothenatureof the personal care
provided, asis consistent with the personal care that the claimant isreceiving
in the accommodation (para. 13);

6. ahome providing care for the generality of personsin need of care does
not fall withinpara. 2(1)(f), butwithinall theconditionslistedinpara. 2 (para.
33).

See also R(SB) 12/88 (30.1.1 xiii above.)

Xiii

A Commissioner held that “physical disablement” has the same meaning asin

R(SB) 14/88 the Registered Homes Act 1984 and any regs. made thereunder (see para. 6(2) of the
(M) “Camden” regs. R(SB) 12/88, third App. 30.1.1 xi above also refers). Although
“physical disablement” isnot definedinthat Act, “disablement” isso defined, for the

purposes of Part 1 of that Act. See also R(SB) 13/88; (30.1.1 xivabove.)

Xiv

Theclaimant resided inahomeregistered under the Registered Homes A ct 1984

R(SB) 15/88 under one Category of Care “old age”. A tribunal of Commissioners held that:

(M

1. indetermining therelevant category of care and appropriate amount for
board and lodging for a claimant in a home registered under the Registered
HomesAct 1984, itiscrucial to determine, by looking at acopy of theregister,
whether the home is single or multi-purpose (para. 28);

2. if theregister showsthat the homeprovidesaccommodation for persons
in need of personal careby virtue of any onephysical or mental conditionfalling
withinthecategorieslistedinpara. 1 of Sch. 1A, tothe Supp. Ben. (Requirements
and Resources) (Miscellaneous Provisions) Regs. 1985 (“the Cotton Regs.”)
(see R(SB) 12/88 at 30.1.1 xi above), the home is single purpose and the
maximum amount isthe sum set out in para. Linrelation to that category. The
nature of the careactually provided for the claimant shoul d bedisregarded (para.
31(5));



Supplement 38 [11/2001]

3. if thehomeismulti-purpose, registeredin respect of two or more conditions,
then para. 3(2) of Sch. 1A applies, and the maximumamount isthat in the sub-
para. of para. 1(1) which corresponds to the personal care actually received. If
that personal care does not correspond withany of the conditions under which
the home is registered, apply under para. 3(3) the lesser or least amount
appropriate to one of those conditions (para. 31(6));

4. sub-para. (f) of para. (1) of Sch. 1A “any other conditionnot falling within
sub-paras. (a) to (e)” applies only to homesnot registered under the Act (para.
31(4));

5. in the case of every residential care home which is not registered under
the Act as aresidential care home, apply the tests set out in R(SB) 13/88 save
that in Sch. 1A itispara. 1 not para. 2 that is relevant (para. 31(8));

A synopsis of R(SB) 13/88 is at 30.1.1 xii above.

xv  Theclaimantresidedinahomewhereshereceivedpersonal careby virtueof old
age. TheAOallowed £110towardstheweekly charge of £154, onthegroundsthat the
homewasregistered under Part 1 of the Registered HomesAct 1984 asaresidential care
home providing accommodation for persons in need of such care. A tribunal of
Commissioners held that:

1. it wasfor thetribunal todeterminethe category into whichthehomefell,
not the LA (para. 13(1));

2. in cases where the home is registered under the Registered Homes Act
1984 andrestriction of theamount for board and lodgingisunder consideration,
itisessential not to rely on hearsay assertions, but to see a copy of the register
(para. 14);

3. thefact that aparticularclaimant does not fit intothe category of persons
for whom ahome provides care (as shown in the register) e.g., aclaimant under
65 years, does not alter the fact that the caseisthat specified intheregs. (para.
20(1)).

4. theonusisonthe claimant to show that shewasphysically disabled before
pensionable ageandisstill so disabled whileintheresidential carehome (para.
20(5));

5. further findings of fact in relation to the claimant’s alleged physical
disablement were required. The circumstances in which such disablement
would lead to payment at a higher rate were explained.

See also R(SB) 12/88 (30.1.1 xi), R(SB) 15/88 (30.1.1 xiv) above and R(SB) 17/88
(30.1.1 xvi) below.

xvi A senile claimant was resident in aresidential care home registered under the
Registered Homes Act 1984 in one category of care, “old age”. The AO allowed £120
towards the fees of £140 on that basis. A tribunal of Commissioners held that:

1. senility is notamental handicap. That expression hasthesame meaning
inpara. 1of Sch. 1A tothe Supp. Ben.(Requirementsand Resources) Miscellaneous
Provisions (No. 2) Regs. 1985 (SI. 1985 No. 1835) (“the Camden Regs.”) as it
hasfor the purposes of the Regi stered Homes A ct 1984 and regs. madethereunder:
Seepara. 6(2) asset out in R(SB) 12/88, third App. 30.1.1 xiabove. Itisdefined
inreg. 1(2) of the Residential Care Home Regs. 1984 asa “state of arrested or
incomplete development of mind which includes impairment of intelligence
and social functioning”. Senility is not a state of arrested or incomplete
development of mind, it is a characteristic or infirmity of old age (para. 14);

30.1.1

R(SB) 16/88
(M)

R(SB) 17/88
(M
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R(SB) 9/89

R(SB) 11/91

2. if the infirmities are sufficiently advanced senility may perhaps be a
“mental disorder”, definedins. 29 of the Registered HomesAct 1984 as* mental
illness, arrested or incompl ete devel opment of mind, psychopathic disorder and
any other disorder or disability of mind” (para. 14);

3. “disablement” isdefined in s. 29 of the Registered HomesAct 1984 as
meaning that thepersonis*®blind, deaf or dumb or substantially and permanently
handicapped by illness, injury or congenital deformity or any other disability
prescribed by the S of S”. In agreement with the decision in CSB 70/86,
(unreported) “physical disablement” should be construed in conformity with
that definition (para. 15(2)).

See also R(SB) 12/88T (30.1.1 xiii) above.

xvii  The claimant's brother and his wife formed a limited liability company ("the
Company™) of which they werethe soledirectors. The Company built anursing home
and formed a partnership with Mr. H, who was not related to the claimant, in order to
register and run the nursing home on acommercial basis. The claimant's brother took
no part in the day to day running and administration of the home, involving himsel f
only in matters of policy and general business. The claimant was admitted to the
nursing home and claimed Supp. Ben. The AO decided that the accommodation and
meals were provided in part by aclose relative. The Commissioner held that the HL
in Saloman v. Saloman & Co AC 22 decided that a limited company constituted a
separate legal entity. The Company and the partnership were not formed with the
intention of using the corporate personality improperly. The responsibilities of
persons carrying on a nursing home, under s. 52 of the Registered Homes Act 1984,
could not be extended beyond the scope of that provision. The definition of “close
relative” did not include alimited company of which a close relative was a director.
The Company and not the claimant’ sbrother provided the claimant’ saccommodation
and mealsin part. Thisdecision also appliesto IS (General) Regs. 1987, Sch. 4, para.
14. See also R(SB) 22/87, 30.1.1 xi above.

xviii Theclaimant and hiswifelivedinaresidential carehomerun by the Abbeyfield
Society, who provided accommodation and midday and evening meals. Supp. Ben. was
awarded at rates sufficient to cover the cost of board andlodging. Theclaimant argued
that hewasentitled toadditional allowancesto meet the chargesof laundry, attendance
and domestic assistance in respect of hiswife, and extradietary expenses for himself.
These services were provided by third parties, not by the home. It was decided by the
Commissioner and confirmed by the CA that under Reg. 9(4A) of the Supp. Ben.
(Requirements) Regs. 1983, where aseparate chargeismadefor separate services, that
charge can only be met if made by those who provide the board and lodging, and not
if made by athird party. (For areport of the Court'sdecision seethe App. to R(SB) 11/
91).
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2 Additional requirements

i A claimant requested that his supplementary allowance be revised to cover the
cost of attendance fees at an Adult Training Centre. The claim was made on the basis
that by adecision of an appeal tribunal on 10 November 1980 such anincrease had been
awarded. However, the provision under the Supplementary Benefits Act 1976 under
which theincrease had been awarded (Schedule 1, Part 1, paragraph 4(1)ibid - which
had provided wide discretionary powers) had been repealed with effect from 24
November 1980. The Commissioner ruledthat thereisnow ‘ noprovisionfor flexibility
or discretion such asis contended for by the appellant’. The appeal was accordingly
dismissed.

i [Transferred to 31.1.2 ii]

iii A claimant bought an electric cooker on a credit sales agreement. He then fell
out of work and into arrears under the agreement. The Commissioner held that:

1. thereisaclear distinction (which he explained) between ahire purchase
agreement and a credit sales agreement (paragraph 3);

2. acredit sales agreement is not covered by paragraph 15 of Schedule 3
to the Requirements Regulations 1980;

3. thereisnoprovisionunder regulation 11 or 13 of thoseRegul ationsenabling
atribunal to award an additional requirement in respect of items obtained under
an agreement anal ogous to an hire purchase agreement (paragraph 3).

iv A widow aged about 70 had the exclusive occupancy of 2 roomsin a5 roomed
houserented by awidower (‘the claimant’), aged about 67 and she shared with him the
bathroom, stairs, corridor and kitchen. There was no suggestion that they wereliving
together ashusband and wife. Thewidow furnished her own 2 rooms; paid for her own
lighting and heating and provided her own food and household goods. However, she
rendered the claimant some domestic services. In January 1981, for the purposes of
calculatingtheclaimant’ srightto asupplementary pensionthebenefit officer decided
that, because of the shared parts of the claimant’s house, he and the widow were not
mai ntaining separate households and consequently she was a‘ non-dependant’ in his
house and that by virtue of regulation 22(4)(d) his housing requirements should be
reduced by £4.60. On the other hand he decided that the claimant had an additional
requirement for heating which under paragraph 3(a) of Sch. 3tothose Regul ations(not
morethan 4 rooms) was£1.40 and hemade an award until 14 August 1981. Theappeal
tribunal upheld the deduction: they raised the additional requirement for heating to
£2.80 under paragraph 3(b) of that Schedul e (5 or morerooms) and further decided that,
in relation to the domestic services, by virtue of paragraph 14 of that Schedule
(exceptional residential assistance for which a charge is made), he had a further
additional requirement of £4.60. The Commissioner held that:

1. for the purpose of calculating normal and additional requirements,
claimants are classified as relevant persons, single householders, boarders and
any other persons (paragraph 14);

2. for the purpose of calculating housing requirements, the category of
those who are not non-householders and who qualify for housing requirements
iswider thanthe category of * householders’ who qualify for normal requirements

(paragraph 16);
3. inthe context of hous ng requirements, claimantscan beclassified only as:

(a) personswho derivetheir entitlement from regulation 14(2)(a); or
(b)  non-householders (paragraph 17);

4, the terms ‘household’ and ‘ members of the same household’ must be
given their normal everyday meaning (paragraph 19);

30.1.1

R(SB) 12/81

R(FIS) 2/82

R(SB) 25/82

R(SB) 4/83
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R(SB) 13/83

R(SB) 39/83

R(SB) 31/84

R(SB) 42/84

5. the widow was herself a householder in the claimant’ s house; she was
not a member of his household; consequently she was not a ‘ non-dependant’
inany part of his*home’ and no deduction under regulation 22(4)(d) should be
made from the claimant’ s housing requirements (paragraphs 18, 19 and 20);

6. the benefit officer’s decision that for heating the claimant had an
additional requirement of £1.40 was correct (paragraphs 28 and 29);

7. the widow was not ‘residential’ in the claimant’s home; nor was there
any evidence of any chargefor her domestic services; accordingly the claimant
had no additional requirements under paragraph 14 of Schedule 3 to the
Requirement Regulations 1980 (paragraphs 21-27 and 29);

8. the benefit officer had no power to make his award for afinite period
(paragraph 30).

v In the case of a man who claimed an additional requirement for (gas) central
heating some 10 to 15 months after his gas supply had been cut off for non-payment
of his gas bill, the Commissioner held that the additional requirement was aweekly
addition payment for homes whicharecentrally heated by asinglesystemwhichisthe
normal means of heating the relevant part of the premises (not for homes whichwere
or will be so heated); that that could reasonably be held to be the position during the
summer when the heating is not switched on or in respect of short periods when the
heating hasbroken down andisawaiting repair or, depending on circumstances, even
the GasBoard has cut off the supply’ safter a substantial lapse of timethere must come
astagewhenitisnolonger possibleto say this; whenthat stageisreached isaquestion
of degree. On the facts of this case the Commissioner held that the conditions of the
requirement had ceased to be satisfied and he concluded that the appeal tribunal (who
had found to the contrary) must have been under amisconception astothelaw (inthat
no person acting judicially and properly instructed as to the relevant law could have
cometothedeterminationinquestion-seel17.3.5viiabove), and accordingly that their
decisionwaserroneousin point of law (paragraphs16-18). SeeR(SB); 1/87, 30.1.2 xii
bel ow, with regard to estate rate heating additions.

vi Where regulation 9(8) of the Requirements Regulations 1980 applies to make
the long term rate applicable to a boarder, the long term rate is not applicable under
regulation 7. Therefore, 50p does not fall to be deducted under regulation 13(5) from
the aggregate amount awarded for additional requirements (paragraph 11). See also
17.3.7 x above, and R(SB) 31/84, 30.1.2 viii below.

vii A claimant does not have heavy family responsibilities within the meaning of
paragraph 14 of Schedule 3to the Requirements Regul ations 1980 merely because she
hasachildto look after and choseto undertake atraining course. See also 30.2.3 viii
below.

viii  The claimant, aged 24, was mentally handicapped. He was in receipt of a
supplementary allowance, which included an additional requirement for additional

wear and tear on his clothing. His mother, as his appointee, requested areview of the
amount of the additional requirement. Ultimately the benefit officer reviewed that
amount, but continued the deduction of 50p aweek asrequired by regulation 13(5) of
the Requirements Regulations 1980. It was contended that it was wrong to make this
deduction from the additional requirement. The Commissioner held that the decision
was correct; thewords ‘but for this paragraph’ in the context of the regulation, meant
that the total amounts under the relevant paragraphs of Part |1 of Schedule 3 to those
Regulationshad to be ascertained and 50p then deducted from thetotal. R(SB) 13/83
referred to: see 30.1.2 viabove.

iX A local authority tenant claimed additional heating requirement at the higher
ratefor supplementary benefit purposes. Beforetheappeal tribunal headduced his
architect’ sand other evidence uponthe structure and situation of hishome etc. The
tribunal found as facts simply that the local authority had recently carried



Supplementary Benefit: requirements

out workto try and solve a damp problem, but that the claimant had stated that on
inspectionthework had not been carried out properly; and they recorded that evidence
had been put forward on the claimant’ s behal f that hishomewasvery difficult to heat,
because it was stated to be in avery exposed position; and they dismissed the appeal
on the grounds that they did not consider his home to be in avery exposed position
and so hedid not satisfy theconditionsfor additional heating requirement at the higher
rate; they further added that, if he was having troublewith dampness and ventilation,
he should apply to hislocal authority. The Commissioner held that thisdecisionwas
erroneousin point of law, becauseit wasincumbent uponthetribunal to makefindings
upon matters material to the question whether the home was ‘ exceptionally difficult
to heat adequately’, not merely to record contentions and statements made in that
connection (paras. 5-8). See R(SB) 18/87 on the application of paragraph 13 of this
decision.

X Theterm ‘laundry’ for the purposes of alaundry addition under paragraph 18
of Schedule 4 to the Requirements Regul ations does not include dry-cleaning. The
Commissioner also held that to satisfy the condition in paragraph 18(a) of that
Scheduleit was sufficient for the claimant to show that either hiswashing facilitiesor
his drying facilities were unsuitable; there was no warrant for breaking down the
claimant’ sestimated averageweekly laundry coststo separatethecost of washingfrom
the cost of drying.

Xi The costs of a washing machine, whether by rental or purchase, are not to be
regarded as ‘weekly laundry costs’ for the purposes of an additional requirement for
laundry under paragraph 18 of Schedule 4 to the Requirements Regulations 1983.

xii ~ The claimant had been refused an ‘ estate rate heating addition’; the heating
system builtinto the housing estate on which shelived had beenrecognised ashaving
disproportionately high running costs, but the claimant was not currently using the
system because her fuel supply had been disconnected. The Commissioner held that
anadditionunder paragraph 6 of Schedule4tothe Supplementary Benefit Requirements
Regulations depended on the Secretary of State’s certificate recognised the running
costs of the heating system as being disproportionately high, and on decisions of the
adjudicating authoritiesonthe questionswhether (1) theclaimant wasa‘ householder’,
(2) thehomewas part of an estate, and (3) the estate wasbuilt with the heating system;
the addition did not cease to be applicable because a claimant’s fuel supply was
disconnected, even where disconnection had occurred before the Secretary of State’s
certificate was given. R(SB) 11/83 distinguished. See also 17.3.5 xv above.

xiii A married claimant with six young children, and living in a local authority
house with arear garden, had been awarded alaundry addition by the appeal tribunal
on the basis that there were no suitable drying facilities. Held that, for the purposes
of paragraph 18(a) of Schedule 4 to the Supplementary Benefit (Requirements)
Regulations 1983, the question whether agarden provided asuitable drying facility
had to be considered as a matter of fact having regard to all the circumstances, for
examplewhether the garden wassuitably equipped, the composition of thefamily and
the frequency with which washing had to be done.

xiv TheCommissioner heldthat anappeal tribunal had erredin confirmingarefusal
to award a higher rate heating addition because they were unable to identify asingle
extreme or exceptional factor that applied to the claimant’s home so as to make it
exceptionally difficult to heat. They had taken paragraph 13 of decision R(SB) 42/
84 (30.1.2 ixabove) too literally. Consideration must also be given to the combined
effect of all the factors taken together.
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xv  Anadditional requirement wasclaimedwhen, asaconsequenceof theclaimant’s
wife having given up her job to care for adaughter needing constant attendance, the
family suffered al ossof resourcesto the extent of the £4 formerly disregarded from her
earnings. Held that the word ‘cost’ as used in paragraph 10 of Schedule 4 to the
Supplementary Benefit (Requirements) Regulations 1983 refersto expenditurerather
than loss of resources. Court of Appeal Judgement.

xvi A weekly addition was claimed for the cost of special wear and tear onachild’'s
clothing (paragraph 19 of Schedule 4 to the Supplementary Benefit (Requirements)
Regulations) becausethe child, who suffered from ectopic eczema, had to wear cotton
clothing which had to bewashed daily. Held by the Commissioner that for paragraph
19tooperateit wasimmaterial that the clothing wasof aparticular kind duetoamedical
need. The question was not why particular clothing wasworn but whether it wore out
quickly because of physical or mental condition. Wheretheconditionsfor anaddition
were satisfied, neither section 1(3) of the Supplementary Benefits Act nor regulation
11(3) of theRequirementsRegul ationsprevented theestimated extracost of replacement
being based on the cost of the actual clothing needed in the case.

xvii A husband and wife separated on 28 August 1985 when the husband left the
home. Until then he had received supplementary allowance, which included an
additional requirement for central heating, for theassessment unit. After the separation
the wife became the claimant and supplementary allowance was awarded to her. The
question at issuewaswhether, for the purposes of an additional requirement for central
heating, shesatisfied regulation 12(2)(j) of the RequirementsRegulations 1983 which
related to acontinuous period starting before 5 August 1985. The Commissioner held
that:-

1. regulation 12(5) defined ‘householder’ for the purposes of Part | of the
regulations and thisdefinition did not incorporate theopeningwordsof regulation

5(6) (paragraph 13);

2. any person could qualify as ahouseholder under paragraph 3 of Schedule
4 whether or not he or she was the claimant but the assessment unit would not benefit
unless the householder was a member of that unit (paragraph 13);

3. thewords‘applicableto’ inregulation 12(2)(j) referred to entitlement and not
to the award of benefit (paragraph 18).

xviii The claimant sought an additional requirement because her dependent son
needed a special diet. The Tribunal held that;-

1. aclaimant could sustain a claim under more than one sub-paragraph of
paragraph 14 of Schedule 4 to the Requirements Regulations and by virtue of
regulation 13(2) of those regulationscould be entitled to the higher or highest
amount applicable (paragraph 10);

2. anillnessrequiring adiet analogous to that required for the other ilInesses
specified in paragraph 14(a) was not anillnessspecifiedinthat paragraph and thus
of itself did not prevent a person from also falling within sub-paragraphs (b) and (e)

(paragraph 10);

3. whether one diet was anal ogous to another for the purposes of paragraph 14(a)
was aquestion of fact and must be understood to mean that adiet had to be of asimilar
type to that required for the other illnesses specified in that sub-paragraph - the
similarity of attributescouldincludesimilarity intheextenttowhichthedietsdiffered
from the normal diet, similarity in costsand similarities  inthedegreeof difficulty
attaching to the choosing, obtaining or preparing of them (paragraph 11);

4, the words ‘extra cost’ in sub-paragraph (e) of paragraph 14 meant the cost in
excessof that of anormal diet for aperson of the claimant’ sageand other circumstances
(paragraph 12). See R(SB) 16/89(T), 30.1.2 xx below.
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xix  Theclaimant, a healthy man who needed extrafood because of his size (6 feet
10 inches) tall and weighing 23 stones), applied for an additional requirement for a
special diet. TheCommissioner heldthat theappeal tribunal had misdirected themselves
in law on the meaning of sub-paragraph 14(e) of Schedule 4 to the Requirements
Regulations1983. Sheheldthat that sub-paragraphwaslimitedtoaclassof pathological
conditions analogous to those specified in sub-paragraph (a) where the special diet
required asaresultinvolved extracost substantially in excessof theamount prescribed
insub-paragraph (a), and that aperson could not establish that he needed aspecial diet
by showing that he consumed * acrossthe board’ a greater amount of foodstuffsthan a
normal person required. On appeal the Court of Appeal held that:

1. suffering from a condition in sub-paragraph (e) meant a condition which was
either physically or mentally abnormal and wasonefor which atreatmentwasthat the
sufferer had to follow a special diet-itwasnot limitedtoapathological condition;

2. special diet within sub-paragraph (e) must refer to some articles of nourishment
which were more expensive than those ordinarily required - an item included in a
normal diet could qualify asaspecial dietif it wasrequired in special circumstances
in sufficiently large quantities to meet the requirements of therest of sub-paragraph

(®;

3. the Commi ssioner wasright inher conclusionthat eating morethananordinary
person ‘across the board’ did not bring the claimant within a special diet.

Only the Court of Appeal’ sdecisionwasreported. For another synopsisof thisdecision
see 18 6. 2Vviiabove.

xx  Theclaimant sought payment of the total cost of a'whole cost diet' under Part
I, Schedule4, paragraph 14(e) of the Requirements Regul ationsfor hisdependent son
who suffered from sickle cell anaemia. The Tribunal of Commissioners held that the
appeal tribunal had correctly found asfact that there was aneed for the special diet but
that they erredinlaw in not statingwith sufficient clarity thebasisonwhich thedietary
addition should be calculated. The Tribunal also held that the amount to be allowed
fora'wholecost diet' under paragraph 14(e) isthewhol e cost of thefoodstuffsprovided
forinthe diet. R(SB) 3/88 (T) referred to: see 30.1.2 xviii above.
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3 Housing requirements

i A claimant, on becoming unemployed, returned tolivein hismother’ shouse of
which he was not the householder. Hisreturn was upon the clear understanding that
hewould contributeto the housing expenses of the household asum whichwasinfact
in excess of the basic amount to which, as a non-householder, he was entitled for the
purposesof contributing tothose expenses (seeregul ation 23(1)(a) of the Requirements
Regulations 1980). The appeal tribunal awarded him an additional amount under
regulation 23(1)(b). The Commissioner held that the claimant was not entitled to an
additional amount under regulation 23(1)(b) unlesshe could establishthat he satisfied
all three of the conditions of that provision, that is to say, not only the clear
understanding referred to above, but also that the amount to which he was entitled
under regulation 23(1)(a) wasinsufficient having regard to his actual contribution to
the housing expenses of the household and also that, having regard to the resources
of the household as a whole, hardship would otherwise occur.

i For anon-househol der to qualify under regulation 23(1)(b) of the Requirements
Regulations 1981 for an additional amount of supplementary benefit in respect of his
contribution to the housing expenses of the household of which heisamember, itis
necessary that he establishesnot only that the basic amount of benefit under regulation
23(1)(a) is insufficient, having regard to his actual contribution to those housing
expenses, but also that, having regard to the resources of the household as a whole,
hardship would otherwise occurand that hisentry into the household was on the clear
understanding that acontribution to the housing expenses of the household in excess
of theabovebasic amount woul d berequired - thosethree conditionsbeing cumulative.
As regards the third condition, the reference to ‘entry into the household’ might be
difficultto apply wherecloserelativesareliving together and oneisthe householder.
Inthe case of ason and amother, the son may have‘entered’ the household only inthe
sense that he was born into it. Inthat situation, if thereis clear and cogent evidence
that amother and adult son had genuinely agreed that the son could nolonger continue
to live in the household unless he contributed to the household expenses more than
the basic amount referred to above, then from the date of that agreement the son could
establish the satisfaction of the third condition. See also R(SB) 8/55.

iii A claimant went tolivewith afriend asamember of hishousehold. Hepaid him
£11.50 aweek for the use of one room and access to others. (Thiswas more than the
basicamount allowed for anon-househol der’ scontributionto housing costsunder the
Requirements Regulations 1980 then in force.) He claimed an allowance for his
payments to his friend and was awarded one at the basic rate. He appealed and the
appeal tribunal awarded him an additional weekly payment under regulation 23(1)(b)
at the maximum rate, but recorded no evidence supporting the conclusion that the
conditions prescribed in regulation 23(1)(b) had been satisfied. The Commissioner
held that for such entitlement all three of the conditions must be satisfied.

iv A claimantlivedinahousewith 3friends, 2 of whombought the property intheir
joint names. The fourth occupant and the claimant had each formally been leased a
room together with access to other parts of the house and garden. All 4
shared equally the cost of electricity, telephone, cleaning and food. The benefit
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officer decided that the claimant was not a householder for the purposes of the
RequirementsRegulations1980. Theappeal tribunal took the sameview butincreased
his requirement under regulations 6(2) and 14(3)(b) to those of a person that shared
responsibility for items of housing expenditure. The Commissioner held that:-

1. the claimant was a leaseholder within the meaning of regulation
14(3)(1)(a);

2. therefore he was a househol der within the meaning of regulation 5(2);
3. therefore it was immaterial that he was contributing to the common

expenditureof theother occupant of thehouseand thefinal wordsof regulation
14(3)(a)(i) had no practical effect on his status. See also R(SB) 8/85.

% A claimant, who was a householder, contended that he was blind and that
thereforeby virtueof regulations2(1) and 22(5) of the Requirements Regul ations 1980
hishousing requirements should not bereduced by the housing contributionsmade by
his sister who occupied his home as a ‘ hon-dependant’ within the meaning of those
Regulations. The evidence was that the claimant was partially sighted and unable to
do much of the work which anormally sighted person could do. Themain questionin
issue was whether the claimant was blind within the meaning of regulation 22(5) (for
the purposes of regulation 22(3)). The Commissioner held:-
1. the definition of ‘blind’ in regulation 2(1) was not based on any fixed
medical criteria: the yardstick was non-technical and was purely and simply
whether the claimant was able to do any work for which eyesight was essential
(paragraph 4);
2. ‘work’ in regulation 2(1) should not be construed in a technical or
restricted way; it was not confined to work for which somebody was willing to
pay money; it meant any activity (other than that undertaken for pure pleasure
without any necessity for its performance) involving some degree of exertion
(paragraph 5);
3. ‘essential’ meant indisputably requisite, so that without eyesight thejob
in question just simply could not be done. It should not be restricted in scope
so as to be deemed synonymous with ‘important’ (paragraph 5);
4. the appeal tribunal were entitled to hold that the claimant was not blind
within the meaning of regulation 22(5) (paragraph 13).

Vi The claimant was asingle man. Helived with his brother in aflat. The brother
was the tenant of the flat, but they shared the rent and household bills. The benefit
officer decided that the claimant was a ‘ non-householder’ and assessed his normal
requirements under regulation 6(1) of the Requirements Regulations 1980 and his
housing requirements under regulations 14(2)(b) and 23 ibid. The appeal tribunal
decided that the claimant should betreated as ajoint householder and that regulation
6(2) applied. The Commissioner held that:-

1. assessment of normal requirementsunder regulation 6(2) appliesonly to
persons who satisfy conditions (a) and (c) of regulation 5(2) but who do not
satisfy condition (b), becausethey shareresponsibility of control over household
expenses with another member of the same household (paragraph 13);

2. in considering whether a claimant satisfied the condition in regulation
5(2)(a), reference must be made to regulation 14(3)(a) (paragraph 13);

3. ‘suchresponsibility’ inregulation 5(2)(b) meansthekind of responsibility
for expenditure on housing requirements referred to in regulation 14(3)(a)

(paragraph 14);

4. the tribunal decision merely referred to the basis upon which they
thought thebenefit officer’ sdecisionshouldberevised butdidnotgoontogive
arevised assessment. Whereatribunal decisionnecessitatesarevised assessment,
the decision will be incomplete unless a revised assessment is provided

(paragraph 16).

30.1.3
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R(SB) 4/83 Vii A widow aged about 70 had the exclusive occupancy of 2roomsin a5 roomed

R(SB) 9/83

house rented by awidower (‘the claimant’), aged about 67 and she shared with him a
bathroom, stairs, corridor and kitchen. There was no suggestion that they wereliving
together asahusband and wife. Thewidow furnished her own 2rooms; paidfor her own
lighting and heating and provided her own food and household goods. However, she
rendered the claimant some domestic services. In January 1981, for the purposes of
calculatingtheclaimant’ sright to asupplementary pensionthebenefit officer decided
that, because of the shared parts of the claimant’s house, he and the widow were not
mai ntai ning separate households and consequently she was a‘ non-dependant’ in his
house and that by virtue of regulation 22(4)(d) his housing requirements should be
reduced by £4.60. On the other hand he decided that the claimant had an additional
requirement for heating which under paragraph 3(a) of Schedule 3to those Regul ations
(not more than 4 rooms) was £1.40 and he made an award until 13 August 1981. The
appeal tribunal upheld the deduction: they raised the additional requirement for
heating to £2.80 under paragraph 3(b) of that Schedule (5 or more rooms) and further
decided that, in relation to the domestic services, by virtue of paragraph 14 of that
Schedule (exceptional residential assistance for which a charge is made), he had a
further additional requirement of £4.60. The Commissioner held that:-

1. for the purpose of calculating normal and additional requirements
claimantsare classified asrelevant persons, single householders, boarders and
any other persons (paragraph 14);

2. for the purpose of calculating housing requirements, the category of
thosewho are not non-householdersand who qualify for housing requirements
iswider thanthecategory of ‘ householders’ who qualify for normal requirements

(paragraph 16);

3. inthe context of housing requirements, claimants canbeclassifiedonly as:
(a) personswho derivetheir entitlement from regulation 14(2)(a); or
(b)  non-householders (paragraph 17);

4, the terms *household’ and ‘ members of the same household’” must be
given their normal everyday meaning (paragraph 19);

5. the widow was herself a householder in the claimant’ s house; she was
not a member of his household; consequently she was not a ‘ non-dependant’
in any part of his*home’ and no deduction under regulation 22(4)(d) should
be made from the claimant’ s housing requirements (paragraphs 18, 19 and 29);

6. the benefit officer’s decision that for heating the claimant had an
additional requirement of £1.40 was correct (paragraphs 28 and 29);

7. thewidow wasnot ‘ residential’ inthecla mant’ shome; nor wasthereany
evidence of any charge for her domestic services; accordingly the claimant
had no additional requirement under paragraph 14 of Schedule 3 to the
Requirement Regulations 1980 (paragraphs 21-27 and 29);

8. the benefit officer had no power to make his award for afinite period
(paragraph 30).

viii  Theclaimant wasalocal authority tenant. Hewasrequired to pay rent for only 48
weeksof theyear. Therental yearranfrom6April of oneyear to 5Aprilof the next. From5 January
1981 hisrent wasincreased from £11.35 to £12.64 for each of the relevant 48 weeks.
Because of the 4 ‘freeweeks' in each year the benefit officer under regul ation 15(4) of the
Requirements Regulations 1980 increased the requirement for rent from £10.48t0 £11.67
from 5 January 1981 by projecting the increased rent forward from the date and
dividing theannual sum by 52. The claimant complained that between 5 January
1981 and 5 April 1982 hehad no‘freeweek’ withtheresultthat in the 1980/81 rental
year thetotal rent paid by him exceeded the amount allowed for hisrent by £1.14.
The Commissioner held that, under regulation 15(4), anomalieswere unavoidable,
but arise not so much from the particular ‘year’ which was used, but rather from
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the timing and duration of any claim (paragraph 6): that administratively it was easier
tocalculateforward for 12 monthsfromthedate of changeinrent thantoterminatethe
computation at theend of therental year and makeany necessary adjustmentsin respect
of the preceding part of the year; that whichever method was used, normally it would
only be fortuitous if benefit awarded corresponded exactly with rent paid, and as
overall the discrepancy would not be too great, administrative convenience should

prevail (paragraph 7).

iX Theclaimantlived with hisfianceeinrented accommodation during university
vacations. Thefianceelived separately from him during termtime. Then shelivedin
a bed-sitting room near the university. Shereceived alocal authority student grant.
The Commissioner considered in some detail the meaning of ‘living together as man
and wife’ in the above context (paragraph 5) and he held that the claimant and his
fianceewerean ‘unmarried couple’ for the purposes of the Resources Regul ations 1980
even during term time; that the fiancee’ s grant should be taken into account as part of
the claimant’ sresources, but the outgoingsin respect of thefiancee’ sbed-sittingroom
were not part of the claimant’ s requirements. See also R(SB) 19/85, and R(SB) 7/86,
30.1.3 xii below.

X Within the terms of Regulation 16(1) of the Requirements Regulations 1981,
collateral insurance policiesin favour of the mortgage on the claimant’ slife cannot be
required asamortgage or aloan. Nor can the premiums payableberegarded asinterest
on amortgage or loan. Such premiums are not covered by any provision: see Part 1V
of those Regulations (housing requirements). (Paragraphs 9 and 10).

Xi The claimant was the owner occupier of hishome, which he had bought jointly
with hiswifein the 1960s with the aid of amortgage of some £6,000 charged upon it.
The marriage was subsequently dissolved and in 1976 the claimant obtained a
mortgage of some £10,000 charged upon the home and with that money he bought his
wife’sinterest in the home and discharged the outstanding capital and interest owed
on the earlier mortgage. In 1982 he obtained another mortgage of some £30,000
charged on the home and with this he redeemed the 1976 mortgage, cleared a number
of outstanding debts and used the balance for other purposes. The question in issue
was whether the 1982 mortgage, or any part of it, was a‘mortgage or other loan taken
out for the purpose of acquiring an interest in the home’ within the meaning of r.15(1)
of the Requirements Regulations 1983. The Commissioner held that the term *any
mortgageor other loan’ inr.15(1) wasto beconstrued asif it were phrased * any mortgage
loan or other loan’ (para 7(4)); the word ‘mortgage’ in that regulation was not to be
construed inany technical sense, butinaccordancewithwhat anordinary laymanwith
reasonable awareness of what isinvolved in buying and selling a house and raising
a mortgage might be presumed to know (para 9); the regulation applied only to the
interest onloans‘taken out for the purpose of acquiring aninterestinthehome’; itdid
not apply to loans taken out for any purpose and in particular it did not apply to the
interest on aloan taken out to repay anearlier |oan, which had itself been obtained for
thepurposeof acquiringaninterestinthehome(para. 12(1)). R(SB) 27/84 distinguished.

xii  Theclaimant obtained thetenancy of alocal authority flat. During theinterval
until she moved into the flat the claimant continued to live with her parents and her
supplementary allowance continued to be assessed on the basis of anon-householder.
The Commissioner held that during the interval the claimant could not achieve
househol der status and thereby comewithin the scope of the housing benefit scheme.
A claimant having a non-householder’s requirement under regulation 23 of the
RequirementsRegulationswas precluded from having any other housing requirement.
R(SB) 30/83, 30.1.3 ixabove, in relation to a plurality of homes applied. See 30.1.1
ix for afuller account of this decision.
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xiii  Anowner-occupier had optedto pay by annual instalmentsachargefor ‘ private
street works’ carried out by the local authority, each of the instalments including
interest. The Commissioner held that the interest payments, but not the instal ments,
wereahousing requirement under Part IV of the Supplementary Benefits (Requirements)
Regulations 1983, being outgoingson thehome (regulation 18) which were anal ogous
(regulation 18(g)) to ‘improvements which are reasonable in the circumstances
(regulation 17(3)(k)). But theamount of interest allowable as a housing requirement
would besubject toadjustment if theclaimant had di sregarded capital inexcessof £500
(regulation 17(2)).

xiv  The claimant and her husband had for many years lived in their own property
which consisted of asix bedroomed main house and athree bedroomed annex cottage.
Her husband had received supplementary benefit for both of them and for housing
costs. The housing costswere paid on aloan used to repair and renovate the property
whichwasat that timein danger of falling down. After her husband'sdeath the claimant
madeaclaimfor supplementary benefit. Theadjudication officer decided the property
was unnecessarily large for her needs and that the housing costs were excessive and
should berestricted under Regul ation 21 of the Supplementary Benefit (Requirement)
Regulations, see R(SB) 10/88. Regulation 12(1) was madeintra virestheenabling
powersconferred by theSocial Security Act 1986. Thatitisnot thefunction of statutory
adjudicating authorities to consider the reasonableness of the legislation. See also
R(SB) 7/89, xv below.

xv  The claimant, his wife and their non-dependant daughter lived in a seven
bedroomed house. The claimant received supplementary benefit for himself, hiswife
and housing costs on aloan of £38,500 used to purchase the home. Without any prior
notification the adjudication officer restricted the amount of housing costs to those
payableonaloan of £17,750, sufficient to purchaseatwo bedroomed househalf amile
away. Theadjudication officer's decision was made on the groundsthat the homewas
larger than required by the claimant and his family. In remitting the appeal the
Commissioner held that paragraph 21(4) of the Supplementary Benefit (Requirement)
Regulations givesan implicit requirement for the claimant to be notified in advance
of arestriction being applied. That the availability of suitable accommodation in
Regulation 21(5)(a) means that other accommodation is for sale in the area and the
"relevant factors" in Regulation 21(5)(b) cover the claimant's ability to obtain that
accommodation. In R(SB) 6/89 xiv above, the Commissioner also decided that
"relevant factors" covers all the circumstances of the family.

xvi  Theclaimant moved from aproperty on whichtherewasamortgage of £25,000
to her present home on which thereisamortgage of £69,890. An officer of the DHSS
sent aletter to the claimant's building society confirming the housing costs payable
ontheincreased|loanwouldbeallowed. Theadjudication officer restricted the housing
costsunder Regulation 21 of the Supplementary Benefit (Requirements) Regulations.
In remitting the appeal the Commissioner held the adjudication officer could not be
bound by advice given by some other official of the DHSS. In reaching thisdecision
the Commissioner considered R(SB) 8/83, R(SB) 14/88, R(l) 12/75 andRobertson v.
Ministry of Pensions[1949] 1 KB 227;[1948] 2 All ER 767 asauthoritieson estoppel .

xvii  From April 1988 entitlement to Housing Benefit Supplement ceased on the
introduction of Regulation 12(1) of the Housing Benefit (Transitional) Regulations.

In this case the adjudication officer decided that the claimant was not entitled to
Housing Benefit Supplement from 4.4.88. In upholding the claimant's appeal the
tribunal decided regulation 12(1) wasultra viresthe enabling powers. The tribunal

foundregulation 12(1) to be so unreasonabl e that Parliament could not haveintended
legislative power to be used in thisway. A Tribunal of Commissionerswas convened
and held that the adjudicating authority must question the legal existence of a
regulation when that existenceischallenged. Thisismorefully coveredin R(SB) 10/
88. Regulation 12(1) wasmadeintravirestheenabling powersconferred by the Social

Security Act 1986. That it isnot the function of statutory adjudicating authoritiesto
consider the reasonableness of the legislation.
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Part 2: Resources

Section 1 and 2(2) of, and paragraph 1(2) and (3) of Schedule 1 to, the 1976 Act and
the Resour ces Regulations 1981.

1 Notional resour ces

i A claimant for supplementary benefit from 24.11.80 had in September 1978
with-drawn £8,900 from an investment, leaving only £1,000init. He alleged that he
had spend £5,000 on major repairsto hisown occupied homeand £3,929 ongambling,
but therewasno evidenceto substantiatethis. InJanuary 1980 an appeal tribunal held
that he had ‘ notional’ capital of £4,929. In November 1980 the benefit officer decided
that the claimant wasno longer entitled to asupplementary allowanceandin 1981 the
tribunal heldthat therewasno evidence onwhichtoreview the 1980 decision and that
the ‘notional’ capital ‘deemed’ in 1980 must stand. The Commissioner held that:-

1. Thetribunal’ sdecision in 1981 was insufficient to show whether it was
based on:-

(a) theclaimant’s actual capital (Resources Regulations 1980,
regulation 7); or

(b)  his‘notional’ capital (regulation 4(1) ibid), nor, if so, was there
any finding that he had deprived himself of resources for the purposes
of securing supplementary benefit or increasing such benefit (paragraphs

11 and 12);
2. this amounted to an error of law (paragraphs 12 and 14); and
3. as three were more facts to be found the case should be remitted for

rehearing by another (paragraph 17);
See R(SB) 1/84, 17,3,5ixabove, and 30.3.1 xvbelow, and R(SB) 41/84, 30.3.4 xbel ow.

i The discretion in regulation 4(2) of the Resources Regulations 1980
(subsequently included in amended form in regulation 4(1)(a) of the Resources
Regulations 1981) should be exercised judicially on the basis of what is reasonable
inthecircumstances. Thisincludestakingall relevant factorsinto consideration, not
merely someof them. Wherepotential resourceshavenot beenacquired or paid, careful
consideration should be given to the probability of their being forthcoming. Where
aclaimfor Social Security benefit hasbeen made, but thedecisionisstill outstanding,
it should seldom be taken into account as aresource. Thereis better reason to takeit
into account when the benefit has been awarded, although not yet paid (Paragraph 7.)

i On a question as to how a claimant is to be treated as notionally entitled to
resources held under adiscretionary trust and how any share of such resourcesisto be
ascertained and valued, aTribunal of Commissionersexplainedthemeaning of ‘trust’
for the purposes of regulation 4(6) and (8) of the Resources Regulations 1981 and the
meaning of ‘beneficiary’ in regulation 4(8) (paragraphs 15 and 16). They also
explained how the claimant’ sappropriate share of thetrust fund should be ascertai ned
and determined (paragraphs 17 to 21). See R(SB) 2/84, 30.2.2 xiv below, and R(SB)
11/84, 30.2.1vi, 30.2.3 xi below, and R(SB) 43/84, 30.2.3 xiv below. See R(SB) 25/
86, 30.2.2 xxix below, with regard to under Scots law.



iv A claimant sold property (other than that occupied by him as hishome), but | eft
asubstantial amount of the purchase price on mortgage by the purchaser ‘to facilitate’
the sale of the property. The Commissioner held that theamount left on mortgagewas
not a notional resource of the claimant under regulation 4(2)(b) of the Resources
Regulations 1981, but was a capital resource falling within regulation 5, from which,
for the purposes of those regulations, the claimant’s unsecured debts could not be
deducted (paragraphs 6, 10, 12 and 17). See also 30.2.2 vii below and R(SB) 2/83,
17.3.8 vii, 17.3.9 xvi above, 30.2.2 v below.

Y In considering the amount of a person’s capital resources for the purposes of
determining whether they exceed the prescribed amount, regulation 5 of the Resources
Regulations 1981 (cal culation of actual capital resources) should be considered first.
Only if the actual capital resources do not exceed the prescribed amount, need
regulation 4 (notional resources) be considered. See also 30.2.2 x below for full
summary of case. See R(SB) 2/84, 30.2.2 xiv below.

Vi A claimant for supplementary benefit had abusinesswhichwasnolonger active
and abusinessaccount at the bank whichwasoverdrawn. Hehad given hisbankersall
‘all moniescharge’ entitling them to set off against his overdrawn account any credit
balance on any other account of his. He had aholding of ordinary sharesto the value
of some £575 and these were held by hisbankers. 1t wascommon ground that hisonly
source of incomewasthat from aquarter share of capital under a‘ protectedlifeinterest’
from the Will Trusts of his late mother. On the question of his capital resources, the
Commissioner expressed theview that it wasopento question whether any of the£575
constituted areckonabl e capital resourceand heheldthat the protected lifeinterest was
not aresourceto which acurrent market valuefell to be attributed as an actual capital
resource: if theclaimant had incurred aforfeiture, the question then aroseastowhether
or not he had a notional capital resource which fell to be attributed to him under
regulation 4(6) of the Supp. Ben. (Resources) Regulations 1981 and inrelation to the
interpretation and application of that regulation, he observed that reference to the
Tribunal Decision R(SB) 25/83 provides much hel pful guidance. He also held that in
regulation 4(6) the phrase ‘under which the trustees have any express or implied
discretion’ hadtobeinterpreted asreferringtopowersor discretionswhich, at thetime,
werecurrently exercisable. (Paragraphs9and 10(2).) (For theCommissioner’ sdecision
on the claimant’ sincome resources see 30.2.3 xibelow.) See R(SB) 21/83, 30.2.2 vii
below.

vii  Afull-timestudent onaresidential courseresided with hiswifeandtwochildren.
Hereceived adiscretionary grant from alocal authority and he claimed asupplementary
allowance for the Christmas vacation. The question arose whether in the calculation
of hisresourcesthere should beincludedinrespect of the grant an amount equal to the
entitlement of asingle person who wasanon-househol der in accordancewith regul ation
4(12) of the Supp. Ben. (Resources) Regulations 1981. The Commissioner held that
regulation4(12) only related to amandatory grant or award. However, under regulation
11(2)(1) thewhole of the claimant’sgrant (lessthe £2 disregard under head (ii) of that
regulation) had to be taken into account in so far as that grant was applicable to the
period for which the claim was made. That fell to be calculated under regulation 9.

viii ~ On 11 January 1983, while on vacation, a student on a degree coursefor a
B.sc. in dietetics at an institute of higher education claimed supplementary
benefit. In that year, as part of her course, she had to undertake clinical
training frommid-April to mid-November with only 3weeksholiday inthat time.
Accordingly, according to her course tutor, in compensation, vacation was
takeninthe Spring. Theclaimant wasin receipt of amandatory grant from the
local education authority and accordingly, by virtue of regulation 4(12) of the Resources
Regu- lations 1981, during the Christmas and Easter vacations she had to be treated as
in receipt of aweeklyincome equal toaprescribed amount. The amount, for the
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purposes of her claim, would have made her resources exceed her requirements and so
have disentitled her to benefit. The claimant contended that she was obliged to take
part of her summer vacation entitlement during the inclusive period from 10.1.83 to
13.2.83 because of difficultiesin organising placements; that there was no provision
in her grant for this‘summer vacation’ and that her resources during that period were
nil. The Commissioner held that for the purposes of regulation 4(12) the term
‘Christmasvacation’ shouldbeinterpreted to mean thevacation during which Christmas
day falls and similarly the term ‘ Easter vacation’ should be interpreted to mean the
whole period of vacation during which Easter day falls; the duration of those two
vacationswas aquestion of fact to be determined by referenceto the particular course
and year of study under consideration (paragraphs 17 and 18).

iX Theclaimant wasafull-timestudent at an English university. Heclaimed supp.
ben. during an Easter vacation. Hewasin receipt of adiscretionary maintenance grant
fromthe Statesof jersey Education Authority. Thequestionsinissuewerewhether the
grantwaspaid by an‘ education authority’ (inthiscaseby a‘ government department’)
within the meaning of r.2(1) of the Resources Regs 1981 and whether a notional
resource wasto be deducted from the claimant’ s requirements under r.4 of those Regs
in respect of his weekly vacation maintenance. The Commissioner held that the
expression ‘government department’ in reg.2(1) could not include any government
department outside the UK (para. 11(1)); the concepts of parental contributions and
mandatory grantsin reg 4(4) and (12) related to the British educational system and
could not have been intended to have been imported into foreign grants and awards
(para. 11(2) and (5)); and that, where agrant was received from abody outside GB, the
claimant’ sweekly resourceshadtobecal culated by referencetor.11(2)(m) of theabove
Regs (para. 12(4)).

X A claimant’s house was compulsorily purchased by a local authority for
£18.700. This exceeded the prescribed limit for entitlement to a supplementary
allowance, of which hewasat thetimeinreceipt. However, the money he used to repay
creditors. Anappeal tribunal held asafact that he had deprived himsel f of capital assets
inorder to claimacontinuation of supplementary benefit, but did not explain how they
reached the conclusion that, because he had used the above money to repay his
creditors, hehad donesoinorder to claimacontinuation of thebenefit. For that reason
the Commi ssioner set thedecision asideand, inreferring the matter to another tribunal
to determine, he ruled that once it had been shown that a capital resource had been
received by the claimant the onus of proving that it was no longer possessed by him
rested ontheclaimant and, failing satisfactory explanation, it wasopentothetribunal
tofindthat hestill hadthat resource(para. 18); that, if it wasfoundthat hestill retained
the resource and had not disposed of it, so that his actual resources were above the
prescribed limit, r.4(1) of the Resources Regs 1981 was not required to be considered;
if, ontheother hand, it wasbeen disposed of, it was necessary to consider theregulation
(para. 20); that the expression * Any resource of which amember of the assessment unit
had deprived himself’ in the regulation should be given its ordinary and natural
meaning inthecontextinwhichit occurred (para. 21); that any deprivation must have
been for the purpose of securing supplementary benefit or increasing the amount of
such benefit (for the regulation to apply), but that purpose did not need to be the
predominant motive (para. 22); that, if it was decided that the claimant had deprived
himself of a capital resource for the purpose of securing supplementary benefit, then
the adjudication authority had to exercise its discretion as to whether to treat the
claimant as still possessed of the resourcein question; that discretion was unlimited,
but hadto beexercisedjudicially, takingintoaccount all the circumstances of the case
(paras. 22 and 23); andlastly that, if an adjudicating authority found that theregulation
fell to be applied against the claimant in circumstances where an actual resource had
been converted into another actual resource of alesser value, than they should only
apply the regulation to treat the claimant as still possessed of the difference between
the value of the new resource and that which it had replaced (para. 23). Followed in
R(SB) 40/85.
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Xi A claimant was made redundant in April 1984 and received sumstotalling over
£8,000 in connection with the termination of hisemployment. He claimed supp. ben.
on10July 1984, but thenisactual capital resourceswere assessed at £4,014.06 (which
was over the prescribed limit for entitlement to that benefit). On 19 July 1984, these
resources had reduced to £2,004.06 and it appeared that he had withdrawn £1,500 on
the 17th. The adjudication officer concluded that the claimant had deprived himsel f
of capital inorder toreceivethebenefitandintheexerciseof hisdiscretionunderr.4(1)
of the Resources Regs. 1981 he decided that the claimant should be treated as still
possessing those capital resources and he disallowed benefit. The appeal tribunal
upheld that decision. The main purposes of the expenditure of £1,500 had been, it
would seem, expenditure on aholiday, which the claimant said been booked before he
had been made redundant and on furniture and furnishings for, and improvement to,
hishome. Beforethe Commissioner the adjudication officer then concerned with the
case submitted that it had wrongly been held that the claimant had deprived himsel f
of any resources in the purchase of house items as that was simply a conversion of a
resource into a different form; the question which should have been considered was
whether the provisions of reg. 6(1)(c) for disregarding any resources consisting of
personal possessions were excluded by virtue of head (ii) of that regulation (which,
unlikereg. 4(1), was not the subject of a discretion). The Commissioner held that-

(a)  for the purposes of reg. 4(1) 3 things had to be established: (i) that the
claimant had deprived himself of aresource; (ii) that he had done so for the purpose of
securing or increasing supplementary benefit: and (iii) that it was appropriate to
exercisethediscretiontotreat theresourceasstill possessed by him (R(SB) 38/85) (and
inthat connection the Commissioner observed that in the present case the adjudication
officer had pointed out that by 10 July 1984 the claimant had substantially reduced
his capital and the latter had furnished full particulars of how i had been spent (para.

4));

(b) theword*deprive’ wasan ordinary English word whose meaning wasnot
aquestion of law and did not change by referenceto the consequences of deprivation;
any act, asaresult of which aclaimant no longer possessed be resource whether or not
heacquired another resourceinitsplace, could be considered asdeprivation (para. 8);

(c)  whether its purpose was to secure or increase benefit was ordinarily a
matter of inference from primary facts and the factsfor or against that conclusion had
to be included in the findings of facts; findings also were essential on the reasons
tendered by the claimant for variousitemsof expenditureand, if inissue, onthe extent
of the claimant’s knowledge of the capital limits (para. 9);

(d)  thepurpose of securing benefitsor increasing the amount thereof did not
haveto bethe sole purpose of the deprivation, but it had to be asignificant, operative
purpose (R(SB), para 22) (para 10);

(e) If the tribunal that there had been deprivation or conversion of any
resource for either the above purposes, they would, or might have to, assess the effect
of first reg. 6(1)(c)(ii) and then reg 4(1); if they concluded that reg 6(1)(c)(ii) applied,
they would include such personal possessionsamong the claimant’ s capital resources,
but under reg 5(a) they woulddo so at their current market val ue, lessany amount which
would be attributable to the expense of sale (para 11);

(f) if further thetribunal concluded that the claimant had deprived himsel f
of any resource (inthat case cash) for either of thetwo above purposesthey would have
to go and consider under reg 4(1) of exercise of the discretion to treat the claimant as
retaining such resource or part thereof, but that a discretion which had
to be exercised judicially in the light of the manifest intention of
preventing persons from securing or increasing the amount of
supplementary benefitfrom securing or increasing the amount of supplementary
benefit by transactions having that purpose; that discretion, though, ordinarily,
had to be exercised to put the claimant vis-a-via that benefit as nearly as was
practicable in the position in which he would have been if the transaction had
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not been entered into, but not to penalise him further; if the inclusion of a notional
resource caused the claimant hardship of living without the benefit for atime, that
hardship could not ordinarily beagroundfor exercisingthediscretionintheclaimant’s
favour without nullifying the purpose of the regulation (para 12);

(g) the discretion, however, should not be exercised so as to count the
resourcetwice; if the claimant had deprived himself of cashinthe purchase of anitem
which was not disregarded, the discretion had to be used to limit the amount of such
cash notionally still possessed to theexcessof theval ueof thecaseover that of theitem;
also the resources should not be treated as possessed for all time - had the claimant
retained the capital resource, he would have had to meet his requirements out of that
resource (R(SB) 38/85, para 23) (para 13).

xii  Special investigation had confirmed that a claimant was working 7 hours on
each of 4 days aweek. The claimant reported earnings of £8 for 2 days work and his
employer said in aletter that the claimant was paid £4 for each day he worked. For
supplementary benefit purposes earnings were assumed of £10.50 a day based on an
estimate of ‘areasonableworking wage’. For the application of regulation 4(3) of the
ResourcesRegulationsthe Commissioner, following decision CSB 92/84 (unreported,
the relevant paragraphs being appended to the present decision), held that it was
necessary to establish the identify of the employer, the particular of the services
providedfor theemployer, theactual paymentin cash and/or kind of thoseservicesand
theamount whichwoul d be paid for comparableemployment; that * notional earnings’
should be reduced by the amount actually paid by the employer and according to his
ability to pay; and that the onus of proof lay throughout with the adjudication officer.
Another synopsis of thisdecisionisat 17.3.5 xiii above.

xiii  Inacaseinwhicha‘parental contribution’ to astudent was provided by means
of adeed of covenant the Commissioner heldthat thenotional incomeunder regulation
4(4) of the Supplementary Benefit (Resources) Regulations 1981 was subsumed into
the actual income contributed, i.e. the student could not be assumed to have both the
notional income and the contributed income. The principal effect of regulation 4(4)
was that, to the extent of the assessed parental contribution, covenanted income fell
to be taken into account in full and was not subject to the £4 disregard which would
have applied had it been income only under the regulation 11(5) of the Resources
Regulations.

Note that with effect from 3.11.86 the regulations applicable to a student’ sresources
were amended. See 30.2.3 xxiii below.

xiv  Twoyoung childrenwereawarded by the Court sharesintheir latefather’ sestate
to be held in trust absolutely until they were 21. The Commissioner held that an
absolute sharein atrust fund was an actual resource notwithstanding that the person
was an infant and had not attained full age (18); regulations 4(6), (7) and (8) of the
Supplementary Benefit (Resources) Regulations 1981 were therefore not applicable.
Further synopses of this decision are at 17.8.1 xvi and 30.2.2 XxX.

xv  Whilst the claimant was in receipt of supplementary benefit his solicitors
received on his behalf £12,000 in settlement of his claim for damages for personal
injuries arising out of aroad traffic accident. Thiswas not disclosed by the claimant
who continued to receive benefit for 10 monthswhilst hissolicitors held the £12,000.
The Commissioner remitted the case for rehearing by a tribunal and gave certain
directionsfor therehearing. The claimant applied to the Court of Appeal for leaveto
appeal to that court, the Commissioner having refused |leave to appeal. The Court of
Appeal refused the application and held (confirming the Commissioner) that the sum
of £12,000 held by a solicitor for the claimant was an actual resource of his, not a
notional resource. David Edward Thomas v. The Chief Adjudication Officer. For
another synopsis of this decision see 17.8.1 xvii above.
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Xvi  Theclaimant had beeninreceipt of supplementary benefit since 1981. In1985 R(SB) 26/87
hebecameentitled to exercisean optiontotakean‘early pension’ of £394.20 per year

or £7.50 per week. Therewasapenalty for takingthepensionearly. Instead of receiving

£12.86 from age 60 the clai mant would continueto receive £7.50. The Commissioner

held that:

1. theunderlying purpose of Regulation 4 wasto prevent claimant who had
resourcesor could acquirethem from relying on supplementary benefit instead

(paragraph 9);

2. in deciding whether the claimant should be treated as possessing a
resource which was available to him on application regard must be had to the
personal circumstances of the claimant as well as the public interest and the
mischief against which the regulation was directed (paragraph 10);

3. although on the face of it an early pension should be taken into account,
it was open to the adjudication authority in the exercise of itsdiscretion not to
treat the claimant as possessing the pensionif the consequencewoul d otherwise
be unduly severe (paragraph 11).

xvii  The claimant was a single parent, with 3 children, who was receiving R(SB) 6/88
supplementary benefit. There was a court order for the maintenance of the youngest

child and the amount payable under the order was paid direct to the child’ s school for

her fees. It was held that:

1. the question whether, under Regulation 4(5)(b), it was unreasonable to
treat the payments to the school as possessed by the member of the assessment
until in respect of whom they were made was just as much a question of fact
as the question of reasonabl eness, and the court had held what was reasonable
was a question of fact (paragraph 15);

2. thetribunal wererequired to haveregard to the purpose of the payments,
the terms under which it was made, its amount and any other relevant
circumstances (paragraph 16);

3. inthecircumstances of the casethetribunal did not errinlaw in deciding
that it was unreasonable to deem the payments to be possessed by the child in
respect of whom they were made (paragraph 16).

For another synopsis of this decision see 17.3.5 xvii above.

xviii The claimant had been in receipt of supplementary benefit for several years. R(SB) 9/91
During a period when the claimant was not in receipt of supplementary benefit the
claimant had transferred to her two daughters by Deed of Gift the property which had
been her home. Inaddition oneof her daughterswasappointed by the Secretary of State
toact onbehalf of theclaimant. Theclaimant wasmentally but not physically capable.
The property which the claimant had given to her daughters was eventually sold.
Following the sale of the property the AO decided that the claimant was no longer
entitled to supplementary benefit. Thepoint atissuewaswhether the claimant should
be treated as possessing the property which she had gifted to her two daughters. The
Commissioner said a positive intention to secure benefit must be shown in order for
Regulation 4(1) of the supplementary benefit (Resources) Regulations 1981 to apply.
It was not enough to say, asdid the Tribunal, that anatural consequence of giving the
property away wasto secure benefit. Theintention to secure benefit need not to bethe
predominant purpose, paragraph 22 of R(SB) 38/85, but it must be the significant
operative purpose. Inthiscasethe predominant purposewasto benefit the claimant's
daughters. On the balance of probability the significant operative purpose was to
secure entitlement to benefit. The Commissioner based thisview on the fact that the
claimant was mentally capable, had been in receipt of supplementary benefit for a
number of years and so should be reasonably familiar with the supplementary benefit
system. Because of thishe considered the claimant would haverealised that if shestill
owned the property she would not be entitled to supplementary benefit.
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Although the daughter had been appointed to act on behal f of the claimant and would
have made the claim for income support the Commissioner took the view that the
daughter was only carrying out the mechanics of making theclaim. Theclaimant was
mentally capable and as such was in control when the claim for benefit was made.
Having decided that the claimant should be treated as still owning the property the
Commissioner went on to consider whether the value of the property should be
disregarded from the calculation of capital. The Commissioner said that the value
would be disregarded for the period it was occupied as the home by the claimant. In
additionthevalue should bedisregarded under paragraph 6(1)(a)(iii) of the Resources
Regulationsuptothetimeitwassold. Thiswasbecausetherewasnodelayintheselling
of the property. When the value of the property can no longer be disregarded from the
calculation of capital the notional resource should be diminished in accordance with
paragraph 13 of R(SB) 40/85. See R(SB) 38/85 30.2.1 x and R(SB) 40/85 30.2.1 xi.

xix  Followingaclaim for Supplementary Benefit the claimant received £3,847.30
which was the net proceeds of a matured insurance policy. Shortly after this the
claimant gave atotal of £3,700.00 of his capital to histwo daughtersin repayment of
loans made by them to hisbusiness. By thetimethe money was paid the business had
been taken over by one of the daughters. In consideration of the transfer of the assets
of the business the daughter had assumed all the liabilities of the business. The point
at issue is whether the claimant should be treated as possessing the money which he
had given to his daughters.

The Commissioner said that without aknowledge of the capital limit Regulation 4(1)
of the Supplementary Benefit (Resources) Regulations 1981 could not apply. The
Commissioner considered the fact that the claimant had been issued with form B3
whichrefersto UBL 18 and SB9would bematerial when decidingwhether the claimant
hadthenecessary knowledge. Heal so considered another factor indeciding knowledge
would bethat the claimant isan accountant with acorresponding educational standing.

The Commissioner considered that Regulation 4(1) would not apply if a person had
donenomorethan pay alegally enforceabledebt whichisimmediately repayable. This
i's because one has no choicein the matter other than to pay such adebt. When adebt
isrepaid early the Commissioner considered the person would havehad achoiceinthe
matter. Wherethereisachoice adecision hasto be made asto whether the significant
operative purpose, which may not bethe predominant purpose, behindtheexpenditure
was to secure entitlement to supplementary benefit or increase the amount of benefit.

The Commissioner emphasised that a bland statement of debts owed by a claimant
should be approached with grave suspicion. Such statements should be supported by
documentary evidenceor failing thisshould be supported by particul ar evidenceasto
the amount owed and how and when the debt was"created.

See R(SB) 38/85 30.2.1.x; R(SB) 40/85 30.2.1 xi and R(SB) 9/91 30.2.1 xviii.

R(SB) 3/92 XX The Commissioner decided that:

a in consgdering notional earnings under Regulation 4(3) of the Supp Ben
(Resources) Regs 1981, where a service is given out of love and affection for
no financial return, such generosity should not be at the expense of the
supplementary benefit fund,

b. if the recipient of the services has the meansto pay for or make a contribution
tothecost of those services, thediscretion conferred by Regulation 4(3) should
be exercised to ensure that the recipient makes an appropriate payment;

c. notional earningswill be determined by the amount which therecipient of the
services can afford to pay.
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The claimant appeal ed to the Court of Appeal who decided that:
a aserviceis being performed even where there is a close family relationship;

b. the maximum amount of notional earningswill be the lower of the market rate
for comparable employment and the means of the person to pay;

C. “means’ simply means monetary resources and not the amount by which
income exceeds a notional supplementary benefit level;

d. it isfor the adjudicating authorities to make an informed judgment as to what
are aperson’s means.

2 Capital resour ces

i In deciding whether asum of money ordered by acourt to be paid to adivorced
wifeby her former husband inweekly instalmentsfor her share of property and business
standingin hisname constituted acapital orincomeresourcefor the purposesof aclaim
for supplementary benefit, the question arosewhether thiswasa'‘lump sum’ withinthe
meaning of Regulations3(2)(b) or (c) at 11(3) of the Resource Regulations 1980. The
Commissioner held that it wasnot. It wassimplea‘sum’ - an amount of money which
measured the proprietary entitlement of thewifetotherelevant matrimonial assets. A
lump sum is a commutation of a periodic payment and, in particular in matrimonial
procedures a payment which the recipient is willing to accept in satisfaction of
entitlement to maintenance for life or until remarriage. (Compare contrastLillystone
v. the Supplementary Benefit Commission[1982] 3FLR 12). [Regulations 3(2)(b) and
(c) and 13 of the 1980 Regulations were subsequently consolidated in Regulations
3(2)(b) and (c) of the Resources Regul ations 1981]. (Thisdecisionwasset asideby the
Court of Appeal, sub nom. Chief Supplementary Benefits Officer v. Whitelam, see
Appendix 2 below - the sum was alump sum within the meaning of regulation 3(2)(c)).

i A claimant had more than £2,000 invested in abuilding society, the sum being
the balance of aloan made to him for rebuilding and improving his home and being
secured by amortgage on hishome. It washeld that that balance wasacapital resource
for the purpose of cal culating whether the claimant’ sresourcesexceeded the maximum
amount for entitlement to supplementary benefit (see Regulation 7 of the Resources
Regulations1981). For adebitto bedeductiblefor theabove purposeit must besecured
on the capital resources (see Regulation 5(a)(ii)ibid). The phrase“secured on” means
that the actual resources must be charged or mortgaged. Inthiscasethe balanceitself
was not, and the claimant was not entitled to supplementary benefit.

iii A claimant for supplementary benefit from 24.11.80 had in September 1978
withdrawn £8,900 from an investment, leaving only £1,000init. He alleged that he
had spent £5,000 on major repairsto hisowner occupied homeand £3,929 ongambling,
but therewasno evidenceto substantiatethis. In January 1980 an appeal tribunal held
that hehad “notional” capital of £4,929. In November 1980the benefit officer decided
that the claimant wasnolonger entitled to asupplementary allowanceandin 1981 the
tribunal held that there was no evidence on which to review the 1980 decision that the
“notional” capital “deemed” in 1980 must stand. The Commissioner held that:

1. the tribunal’ s decision in 1981 was insufficient to show whether it was
based on:

(a) theclaimant’sactual capital (the Resources Regulations 1980,
Regulation 7);

or (b)  his“notional” capital (Regulation 4(1)ibid), nor, if so, was there
any finding that he had deprived himself of resources for the purposes
of securing supplementary benefit or increase such benefit (paragraphs
11 and 12);
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2. this amounted to an error of law (paragraphs 13 and 14);

and 3. as they were more facts to be found the case should be remitted for
rehearing by another tribunal (paragraph 17).

See R(SB) 1/84, 17.3.5 ixabove, 30.3.1 xv below, and R(SB) 41/48, 30.3.4 x bel ow.

iv In 1979, onbeing made redundant, the claimant sold his home for £23,000
and brought a business with livingaccommodation and itsgood-will and stock in
hand for £12,000. Some 2 years later he sold the business for £7,260.92 which he
put into his building society account which on 17 June 1981 stood at £18,331.
Theclaimant had previously surrendered 2 insurancepoliciesfor £857.20and £116.80
respectively. He claimed supplementary benefit stating that he intended to use his
capital towards buying a house for £22,500 for which he would also be

obtaining amortgagefor £3,500. Thequestion arosewhichin essencewaswhetherin
buyingthebusinesswithitsassociatedliving accommodation theclai mant wasbuying
a home which, in the calculation of his resources, fell to be disregarded under
Regulation 6(1)(b) of theResourcesRegulations 1980 or wasbuying simply abusiness
which did not. The Commissioner held the subject matter of the original purchase
consisted of two el ements, thebusinessinitsstrict senseand thelivingaccommodation
which went with it and that these had to be separately valued. He added that he was
not suggesting that any professional valuation was called for; the tribunal merely to
usetheir endeavoursto assessthe position ontheevidencebeforethem, (paragraph 11).

v A claimant for supplementary benefit was, at thetimeof hisclaim, closing down
his business. He declared capital assets of some £2,000 invested in his own namein
abuilding society account and some £300 in a business account in abank. Later on
the same day he withdrew £1,000 from his building society account and paid part of
his outstanding tax liability. At some stage also the claimant produced aletter from
his accountant indicating that at the date of the claim the claimant had tax liabilities
of about £2,000. The benefit officer disallowed the claim on the grounds that the
claimant’s capital resources exceeded £2,000 (Regulations 5(a)(ii) and 7 of the
Resource Regulations 1980 refer). At the hearing of his appeal before the appeal
tribunal the claimant also contended that the £2,000 were business assets and that
Regulation 6(1)(a)(v) applied. Thetribunal dismissed the appeal on the groundsthat
‘themoney in question washeldin apersonal account and could bedrawn at any time
for any purpose’ and ‘therefore that the appellant had held capital assets availableto
him in excess of £2,000 at the time of hisclaim’. On appeal to the Commissioners it
was further contended that if the appeal tribunal had properly directed their mindsto
the issue whether the £2,000 were business assets and carried out the appropriate
investigation they would have reached the conclusion that they were and should have
been disregarded under Regulation6(1)(a)(v). A Tribunal of Commissionersheldthat:

1. on the above facts apparently accepted by the claimant before the appeal
tribunal and the evidence before them they were wholly justified in reaching the
conclusion that the £2,000 did not constitute part of the claimant’s business assets

(paragraph 8);

2. an appeal tribunal hasaninquisitorial functionto perform. Itsproceedingsare
not adversarial in nature. Itisopentoatribunal, and indeed it isthe member’sduty,
whenever they identify apoint in favour of the claimant, notwithstanding that it had
not beentaken by him, toconsider it and reach their decisioninthelight of it. (Exactly
thesameprincipleappliedinthecase of aCommissioner or Tribunal of Commissioners).
However, although a tribunal must investigate any matter which occurs to them as
havingrelevancetotheappeal beforethem, they arenot expected to questionthefacts
presented wherethereisno suggestion that the claimant isunsure of thefacts presented
by him. The primary duty for making out his casefalls on him and the tribunal would
not err if they failed to identify an uncanvassed point in favour of the claimant save
in the most clear cut of circumstances (paragraphs 10 and 11);
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3. thereisnothing in Regulation 5 to indicate that capital resources are anything
but gross capital resources less only any deduction authorised by that regulation.

Seealso 17.3.8vii; 17.3.9 xviabove; R(SB) 31/83, 20.2.1 ivabove; 30.2.2 viii,bel ow,
R(SB) 35/83, 30.2.3 viiibel ow; R(SB) 2/84, 30.2.2 x below and R(SB) 15/85. Followed
in R(SB) 4/85. Distinguished in R(SB) 12/86, 30.2.2 xxvii below.

Vi It isundoubtedly the law of England that acontract for valuable consideration
that personal property such as shares stand charged with money lent or to belent to or
paid for the benefits of the property owner is capable of constituting a charge on the
property for the amount of money so advanced or paid even if not evidenced by any
written memorandum or accompanied by the handing over of any document of title;
such as a share certificate. But such a contract, though it can be created by informal
words, can exist if there was an intention to create legal relations. (Paragraph 13).

The valuation of a minority holding (in the case, one third of the share capital) in a
private company cannot properly be valuing the whole of the sharesin the company
and dividing by three. It usually emergesthat thevalue of aminority holding of shares
in acompany iswell below the appropriate fraction of the whole capital, because the
latter confers control of the company and the opportunity, if it seems beneficial to do
so, to wind up the company and take its assets. It wastheintention of theregulations
torequire assetsto bevalued at afigurethan anything that aclaimant could realiseon
them. (Paragraphs 14 and 15). Seealso R(SB) 5/88, 30.2.2 xxxivbel ow, dealing with
the law of Scotland.

vii  Inrelationtothevaluation of anundivided (sixth) sharein property, consisting
of 12 cottages, under awill trust, the Commissioner explained what i nformation needed
to be obtained before the will was construed (paragraph 6). He also held that to
determinetheval ueof theclaimant’ sundivided share, wherehewasabsol utely entitled
in possession, it was necessary first to value the underlying assets in the trust fund,
having regard to the position under the Rent Acts and whether sale with vacant
possession of all or any of the trust properties was possible (paragraph 8); and that,
where the undivided share washeld in atrust fund upon trust for sale, the share had to
bevalued at itscurrent market val ue under Regul ation 5(a) of the ResourcesRegulations
1980 (theninforce), but not asland and therefore a 10% deduction did not apply, that
such undivided share had a current market value of less than the amount provided by
merely dividing thetotal value of thetrust fund by the number of beneficiariesand the
reductioninvaluewasamatter of evidenceand argument (paragraph 9); and lastly that,
where a beneficiary has an absolute entitlement to an undivided share, it is a broad
general principle, whether or not heistrustee, that he can force asale of thetotal trust
and so secure his share (paragraph 11). See R(SB) 11/84, 30.2.1 viaboveand 30.2.3
xi below.

viii A claimant sold property (other than that occupied by him ashishome), but | eft
asubstantial amount of the purchase price on mortgage by the purchase ‘to facilitate
thesaleof theproperty’. The Commissioner heldthat theamount |eft on mortgagewas
not a notional resource of the claimant under Regulation 4(2)(b) of the Resource
Regulations 1981, but was acapital resource falling within Regulation 5, from which,
for the purposes of those regulations, the claimant’s unsecured debts could not be
deducted (paragraphs 6, 10, 12 and 17). See also R(SB) 2/83, 17.3.8 vii and 30.2.2v
above.

iX For the purposes of Regulation 6(1)(a)(ii) of the Resources Regulations 1981,
‘for sale’ makes no distinction between property which is for sale privately and that
offered onthe open market, but thedetermining authoritiesmust sati sfy themsel vesthat
private negotiationsarenot asham. The property should beregarded ason saleassoon
asthe owner takesovert actionin furtherance of hisdecisionto sell (paragraphs9and 10).

X Compensation was paid under the Vaccine Damage Payments Act 1979 to a
severely brain damaged claimant for a supplementary allowance to hold on trust for
him, asbeneficiary, absolutely. Theparentswerethesoletrustees. Under the Trust Deed
the trustees were required to apply the income of the Trust Fund (if any) to or
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for the maintenance or benefit of the beneficiary as they thought fit. They also had
power to apply thewhole or any part or parts of the Trust Fund for his maintenance or
benefit as they thought fit. They had unrestricted power of investment, including
investment in property not producing any income and could pay or apply any income
for the benefit of the beneficiary, not withstanding that it benefited other with whom
the beneficiary was residing. The Trustees also had power to apply income or
capital of the Trust Fund in recouping to the parents or parent of the
beneficiary monieswhich the trustees were satisfied were, in a defined period
beforethe date of the Trust Deed, expended by such parents or parent for the
benefit of the beneficiary in any manner authorised under the Trust Deed. The
appeal tribunal disallowed the claim on the grounds that, havingregard
to Regulation 4(6), (7) and (8) of the Resources Regulations 1981, the claimant’s
capital resources were, by reason of the Trust Fund, in excess of the prescribed limit.
A Tribunal of Commissionersheld that the claimant wasthe solebeneficiary under the
Trust Deed; the power of recoupment was clearly fiduciary and did not authorise the
trustees, if they happened to be the parents, to recoup themselves; at any time the
beneficiary, or, while he was incapable of managing his own affairs, any receiver
appointed by the Court of Protectionunder s.105 of theMental Health Act 1959 could,
under s.103(1)(a) of that Act, call for the transfer of the entire Trust Fund and income
thereof and so put an end to the Trust without reference to the wishes of the settler (in
thiscase, the Secretary of State) or thetrustees. They further heldthatin all caseswhere
the provisions as to capital contained in Regulations 4 and 5 of the Resources
Regulations 1981 fall to be applied for the purposes of determining what assets a
claimant possesses, Regulation 5 (calculation of actual capital resources) should be
applied first; only when those resources do not exceed the prescribed amount need
Regulation 4 (notional resources) be considered. Lastly, they held that in the present
case the claimant clearly had actual resources with a market value consisting of an
equitable interest in the entire Trust Fund, the value of which was capable of being
ascertained by referenceto avaluer, expertinthat field. They also expressed the view
that, only if the net amount ascertained in respect of the claimant’ s equitable interest
inthe Trust Fund was less than the prescribed amount, did the determining authority
need to go on to consider Regulation 4; then Regulation 4(2)(a) would be apt to cover
property inthe handsof anomineeor trustee holding trust property for the beneficiary
absolutely and Regulation 4(6), (7) and (8) would not fall to be considered at all
(paragraphs 14 and 15). See R(SB) 2/84, 30.2.2. xivbelow. See also R(SB) 26/86,
20.2.2 xx below, with regard to money held in trust for minors.

xi A claimant for supplementary benefit disclosed that he had two dwelling houses
registeredin hisnameaslegal owner, but contended that he held them on behalf of his
sons; that the houses were brought in his name because was able to obtain the loans
necessary to pay for them, athing which his sons had been unable to do; that the loan
for the one house had been paid of f; to pay off the other |oan one of hissonswastrying
toobtainthemoney. The Commissioner explained shortly thedifferencebetweenlegal
and beneficial ownership and the concept of resulting trustsand, in remitting the case
of arehearing by adifferently constituted appeal tribunal, helisted thequestionswhich
thetribunal should carefully examineand uponwhichthey shouldfindfacts. Followed
in R(SB) 1/85.

xii  After aclaimant’s death it was found that some time previously his son had
transferred £2,850 of hisown money to the claimant’ s Savings Bank account to enable
himtotakeaholiday inlndiawhenever hewished. Theclaimant never didsoand, when
claiming supplementary benefit, he had not disclosed thismoney. The benefit officer
decided that asaresult there had been an overpayment of £2,172. The appeal tribunal
upheld his decision. The Commissioner held that the money was not part of the
claimant’ sresources, but held by him onresultingtrust for theson. Thecourt of Appeal
subsequently allowed by consent of the partiesan appeal by the Chief Supplementary
Benefit Officer against this decision. The appeal was not argued on its merits. See
Appendix tothedecision. Distinguishedin R(SB) 1/85, and R(SB) 14/86, 30.2.2 xxviii
below.

xiii A claimant and his wife owned the entire shareholding in alimited company
which had ceased to trade, but had a capital account and an income account (over-
drawn) at abank. For atime the claimant was refused supplementary benefit on the
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grounds that the company’ s bank accounts formed part of his resourcesand that has
result these exceeded the statutory limit for the purpose of entitlement to that
benefit. The Commissioner heldthat alimit company isalegal person, separateand istinct
from its members, and its assets cannot be directly attributed to its members; members of
alimited company have sharesinthecompany anditisthevalue of thesesharesasbetween
awilling seller and a willing buyer which should be included in the calculation of the
claimant’ s resources, not the bank accounts of the company (paragraph 6).

xiv A claimant for a supplementary allowance had been left by her mother a
pecuniary legacy and a half share of the mother’s residuary estates, both, by a later
clauseintheWill, being put on aprotectivetrust for her for life, and after her death for
her children, of whom she had two. The claimant’s life interest would terminate
immediately sheattemptedto disposeof it. Her chancesof areversionary interest were
negligible. Thetrusteeshad lent her £18,000 for the purchase of her home. Therewas
£12,000 left in the Trust Fund. The question arose whether the claimant’s capital
resourcesexceeded £2,500. The Commissioner heldthat theclaimant’ sactual resources
should be considered before her notional resources (R(SB) 45/83, 30.1.2 x); her life
interest was unsal eable and it had no market val ue; she could not sell her prospects of
being awardedincome paymentsunder thediscretionary trustswhichwould ariseif she
attempted to sell her life interest (para 5); there was a possible interest in the capital
of the Trust Fund in that the absolute gift of alifeinterest would take effect if all the
protective trusts engrafted onto it failed, but with two children, they were unlikely to
fail and so had negligible market value; asadebtor to the Trust Fund the claimant could
assign her interest, but the existence of her debt would be affected in the value of her
share(para6); asanegligiblevaluewasattached totheclaimant’ sactual interest under
the Will, the tribunal would have to determine what value, if any, was to be attached
toher notional interest, applyingtheprinciplesenunciatedin R(SB) 25/83 (para7). See
R(SB) 2/83,17.3.8vii, 17.3.9xvi, 30.2.2 vaboveand R(SB) 43/84, 30.2.2 xviiibel ow.

xv A claimantfor supplementary benefit owned ahouse, other thantheoneinwhich
helived. The District Valuer, who was not aware of itsinternal condition, valued it at
£2,750. Anestateagent valuedit ‘for quick sale’ at £2,000. The claimwasdisallowed
under regulations 5 and 6 of the Resources Regulations 1980 on the basis that his
capital resourcesexceeded £2,000. The Commissioner heldthatinregulation5*land’
referred to both site and buildings on it (para 8(1)); where an asset has both a market
and asurrender valueit isopen to the determining authority to choose which to adopt
(para8(2)); ‘current market value’ inregulation 5inrelation to an asset such as‘lands
withbuildings' meansthe pricewhichtheasset commandsbetweenawilling buyer and
awilling seller inthat market at aparticular date (expressly identified or implied) - in
this case, at the date of claim (para 8(3)); in valuing ‘land’, account should be taken
of theowner’ sinterest - e.g. whether freehold or leasehold and, if thelatter, the length
of the lease; and whether available with vacant possession or subject to theright of a
sitting tenant (para 8(4)).

xvi A claimant owned property consisting of afarmhousein which he had lived for
25 years, agarden, some out-buildings, 2 fieldstotalling 12.6 acres, 10 sheep, 3 cows,
a heifer, 2 pigs and some fowls. The District Valuer valued 12 acres of hill land at
£5,000. A firm of chartered surveyors valued the land (other than house and garden)
at £2,800. Thefarm was run by the claimant’ s wife as ahobby and made alossin the
12 months preceding claim, she expressed the intention eventually to make a profit.
For thisreason and because of the amount of money invested in the project, the benefit
officer decided that this was a business; that it was reasonable to expect its assets
to be realised and the land sold separately and that because the claimant’s capital
resources exceeded £2,500 he was not entitled to a supplementary allowance,
but under regulation 6(1)(a)(v) of the Resources Regulations 1981 he should have
13 weekstosell or lease the land. The Commissioner held, that for valuation
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of property, some evidence of proper valuation should be produced (para 4); the
exceptioninthelatter part of Regulation6(1)(a) appliedto all thesubparagraphsabove
it and Regulation 6(1)(a) permitted a discretion under regulation 6(1)(a)(v) that
business assets may be disregarded for such period as the benefit officer considers
reasonabl e, but not that thedisposal of them might be postponed (paragraph 8). Healso
held that for outbuildings to be part of the home they do not need to be within its
curtilage; whether they canreasonably be considered aspart of the housewasaquestion
of fact (paragraph 9); and the meaning of ‘home’ in regulation 2(1) does not confine
thedefinitionof ‘ croftland’ exclusively to Scotland; asmall-hol ding may becompared
with croft land (paragraph 11) (see also R(SB) 6/84 above). See also R(SB) 27/84,
30.2.2 xvii bel ow.

xvii  Capital resources - maximum permitted amount under Regulation 7 of the
Resources Regulations 1981. A claimant wasliving with hisdaughter asamember of
her household. He had ahouse (abungalow) of hisown with aplot of land adjoining
it, which, together with the land, he had bought in 1979 for £23,000 with the aid of a
mortgagefor £16,000, whichwassecured on boththe bungal ow and theland. Planning
permission had been obtained to develop the land and that accordingly had been
valued by the district valuer in July 1982 at £9,000. The mortgage debt had been
increasedinMay 1982t0£18,620 andin February 1983 theamount required toredeem
the mortgage was £19,125. There was no evidence in the case papers at any rate that
either the claimant or any member of the assessment unit or of the same househol d had
ever in fact occupied the bungalow. However the appeal tribunal found as facts that
the claimant had suffered seriousinjuriesfrom aroad accident in March 1981; that he
could not be expected to live alone and, but for that, he would have occupied the
bungalow as his home. The chairman of the tribunal also noted that the claimant
intended to do sowhen hewaswell enoughtolivealone. At about theend of 1982 the
claimant put thebungal ow andtheland onto the market for £32,000, but it had not been
sold. Thequestionsinissuewerewhether the bungal ow wasthe claimant’ shomewithin
themeaning of Reg 6(1)(a)(i) of theabove Regulations; whether the bungal ow washis
intended home for the purposes of Reg 6(1)(a)(ii); and, if soin either case, whether the
land was capable of separate realisation and, if so, how the land should be valued
having regard to the fact that the mortgage debt was secured on the land aswell asthe
bungalow. The Commissioner, in remitting the case to afreshly constituted tribunal
to hear, held that; accommodation could not be treated as ‘the home' in the terms of
Reg 6(1)(a)(i) where there was no evidence that the claimant (or any member of the
assessment unit or any member of the same household) had ever occupied the property
(parall(l1)); if asingle mortgage was secured on property the value of which fell to be
disregarded under regulation 6 (e.g. as‘thehome’) and on property the val ue of which
did not fall to be disregarded (e.g. because it was capable of separate realisation), in
assessing under regulation 5(a)(ii) the value of the property which did not fall to be
disregarded, the entire mortgage debt had to be deducted from its market value, less
10% (para 11(2)); the onus of proving that his property fell to be disregarded as ‘the
home’ or the‘intended home’ under regulation 6(1)(a)(i) or (ii) rested on the claimant,
but theonusof provingthat apart of theproperty could berealised separately, andwas
thereby excepted from disregard, rested on the benefit officer (para 14(5)). See also
R(SB) 13/84 [para 11(4)], 30.2.2 xvi above, and R(SB) 21/85.

xviii A claimant was a beneficiary under a Will Trust which directed the trustees
to invest £10,000 and pay the income therefrom to the claimant during her lifetime,
with power at their absolute discretion to use any part of the invested capital for
the claimant’s maintenance and benefit. The Trust also directed that after the
claimant’s death the balance of the Trust Fund was to be held in trust for specified
remaindermen. Thequestioninissuewaswhether, by reason of herinterestintheTrust
Fund, the claimant’ s capital resources exceeded the amount prescribed in Regulation
7 of the Resources Regulations 1981. A Tribunal of Commissioners considered
generally in the light of Regulations 3(2), 4(6), (7) and (8), 5, 6(2), 7 and
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11(4)(1) of the above Regulations, the proper method of treating a claimant’s life
interest in a Trust Fund when calculating his capital and income resources and in
particular the complication which occurswhen that lifeinterest arises under aWill or
settlement containing a power to pay over capital to the claimant at the Trustee’s
discretion. They held that:-

1. Where a claimant has a simple life interest without restrictions, he has two
resources: asaleable capital resource, which isthevalue of thelifetimeright tofuture
income from the Trust Fund, and an income resource, which is the income actually
derived from the Trust Fund. The value of the capital resource must be valued under
regulation 5. If (when added to other capital assets) it exceeds the amount prescribed
by regulation 7, supplementary benefitisnot payable. If it doesnot exceed that amount,
the income from the Trust Fund in which the interest subsists is an income resource
which does not fall to be disregarded under regulation 11(4)(1). (Para18(a) and 21).

2. Where the claimant has protected life interest (i.e. one which would be forfeit
if certain eventsoccurred, e.g. assignment of thelifeinterest to athird party, whichis
not subject to any overriding power of appointment or advancement, his interest is
unsal eable and val uel ess and here again hisincome from the Trust Fund is an income
resource which does not fall to be disregarded under regulation 11(4)(1). (para22).

3. Where the claimant has asimplelife interest which is subject to an overriding
power of appointment or advancement in respect of capital in favour of beneficiaries
other than the claimant, the claimant’ slife interest has no capital value (para 23).

4, Where the claimant has alifeinterest asin para 3 above, except that the power
of appointment or advancement isexercisableonly inhisfavour, itiswithin hispower
togivethatlifeinterest arealisable capital value. 1t shouldfirst bevalued onthebasis
that the power of appointment has been released. It will then be an actual capital
resourceto bevalued under regulation 5 (not anotional resource under regulation 4(6),
(7)and(8)). Ifitsvalue, when added to any other capital resources, exceedstheamount
prescribedinregulation 7, supplementary benefit will not bepayable. If theclaimant’s
lifeinterest, when sovalued, doesnot exceed that prescribed amount, hisnotional share
of the Trust Fund should be ascertained under regulation 4(6), (7) and (8). Hisshare
should beestablished ontheprinciplesset outin R(SB) 25/83 and valued inaccordance
with regulation 5. Where the value of the notional share, when added to other capital
resources which fall to be taken into account, exceeds the amount prescribed in
regulation 7, supplementary benefit will not be payable. Where they do not, in
calculating hisincomeresources, the trust income to the extent that it is produced by
the share of the trust capital notionally treated as possessed by the claimant under
regulation4(6), (7) and (8), should bedisregarded under regulation 11(4)(1). (Para23).

5. Wheretheclaimant hasaprotectedliftinterest whichissubjecttoanoverriding
power of appointment or advancement, that life interest has no capital value. The
appropriate share of the trust which isto betreated as possessed by the claimant under
regulation 4(6), (7) and (8) should be calculated and valued in the manner indicated
in R(SB) 25/83. Trustincometo theextentthatitisproduced by the share of the Fund
which istreated as possessed by the claimant should be disregarded under regul ation
11(4)(1). (Paragraph 24). Seealso R(SB) 2/84,30.2.2xiv, R(SB) 25/83, 30.2.1iii above,
and R(SB) 1/85.

See R(SB) 15/86, 30.2.2 xxix below, with regard to treatment of aliferent under Scots
law, R(SB) 25/86 and R(SB) 13/87.

xix A claimant for a supplementary benefit allowance lived in local authority
accommodation with hiswife and mentally handicapped son, aged 23. By 1974,
because of his handicap, it was becoming increasingly difficult to find holiday
accommodation for theson and so, with money provided by the claimant’ smother-
in-law for the purpose the claimant bought (or, as the benefit officer stated,
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themother-in-law boughtintheclaimant’ sname) theleasehol d of achaletinaholiday
camp, so that the claimant’ sson could spend his holidaysthere. Thisthesondidfrom
Marchto September eachyear. Thequestionsinissuewerewhether theson*occupied’
the chalet within the meaning of reg 6(1)(a)(iv) of the Resources Regulations 1981
(disregard of ‘any premises of which the whole or part is occupied by an aged or
incapacitatedrel ativeof any member of theassessment unit’) and whether theclai mant
wasthe beneficial owner of theleasehold. The Commissioner held that the disregard
allowable under the regulation could only apply where the premisesin question were
theresidence of therelative and were not merely used asa‘ holiday home’ (para6). He
further held that the statement that the chal et was bought by the claimant’ smother-in-
law in the claimant’ snamewasprima facieevidencewhich gaveriseto the presumption
of aresultingtrustinfavour of themother-in-law and that, unlessthat presumptionwas
rebutted, the claimant had no beneficial interest, i.e. was not the owner of the chal et
(para 9); that in this particular case the presumption could be rebutted if evidence
established that the money or |easehold had been (a) agift to the claimant, or (b) agift
to hisson, or (c) vested inthe claimant to hold in trust for hisson (paral); only inthe
caseof (a) couldtheclaimant beheldto betheowner of thechal et (paras11to 14). R(SB)
49/83followed. R(SB) 43/84 referredto. R(SB) 53/83 distinguished. See also R(SB)
13/87.

xX  The claimant, a property developer whose business had run into financial
trouble, claimed a supplementary allowance. Hisclaim wasdisallowed by the benefit
officer and subsequently by the appeal tribunal on the groundsthat he had capital in
excessof theprescribed amount. Heappeal ed to the Commissioner onthegroundsthat
the benefit officer and the tribunal had included in his capital resources certain
investments which should have been disregarded under regulation 6(1)(a)(v) of the
Resources Regulations 1981 (business assets). The Commissioner held that thetest to
distinguish between businessassetsand personal assetswaswhether the assetswas part
of afund employed and risked in the business and the manner in which the item was
treated or not treated in the account (if any) of the business was not conclusive (para
11). (Re Rhagg [1983] andRe White[1958] Ch.762). R(SB) 5/81, 2/83 and R(U) 3/
77 followed. (For adjudication issues in this case relevant to appeal tribunals and
adjudication officers see 17.3.8 xii above).

xXi A deceased claimant has received Supp. Ben. from 18.7.80 to 7.12.80. Her
husband bequeathed to her hiswhol e estatewhichincluded ahouse, which since 1951
had been occupied by her so, who had been responsiblefor all outgoingsand had made
considerable improvementsto the property. The husband died in 1968, but | etters of
administration had not been granted until 23.6.81, by which time the claimant hersel f
had died. The questionsinissuewerewhether the house constituted a capital asset of
the claimant and whether as a result she had been overpaid benefit, which was
recoverable. A Tribunal of Commissionersheld that the deceased had had no property
right in the house, because the estate had not been administered; all she had had was
aninterestintheunadministered estate and such aninterest did not confer entitlement
to any beneficial interest in any specific property (para7); consideration should have
been given to whether the son, having expended considerable monieson the property
in question, had acquired an interest in it and, if so, the extent to which he had done
so would reduce the extent to which the house constituted part of the unadministered
estate (para8). TheTribunal accordingly directed that the appeal bereheard by another
appeal tribunal, which should also consider para 27 of Schedule 1 to the 1976 Actin
relation to any payments of benefit made to the deceased up to 23.11.80. That
paragraph, which wasrepeal ed by the Social Security Act 1980, had enabled resources
not specified in the Schedule to be reduced (paras 9 to 11).
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xxii  The Commissioner held that a lump sum redundancy payment constituted a R(SB) 11/85

capital resource and therefore was not earnings within the meaning of reg 10 of the
Resources Regulations 1981 (para10(2)). (For full summary of thiscase see 30.2.3 xvi
below).

xxii A claimant, aged 83, sold his home, which was in agood state of repair to join
with his son and daughter-in-law buying a dilapidated house next to theirs and to
modernise, repair and convert it into two flats, one of which was to be for him. The
questioninissuewaswhether the balance of the purchase price paid for theclaimant’ s
old homeover hisshare of the purchase price of the new home, which the claimant had
set aside for his share of the cost of modernising, repairing and converting the new
home, could bedisregarded under reg. 6 of the ResourcesRegs 1981. The Commissioner
held that the disregard under that regulation was limited to the proceeds of the sale of
the home, which were intended for the purchase of another home; it did not extend to
proceeds from such a sale put into an investment account for later use on necessary
renovationsonthenewly purchased home (para8(1)). Hefurther heldthat any proceeds
of saleusedto purchaseanother property wherethevendor wasconverting or refurbishing
it, having agreed to be paid by instalments as the work progressed, might fall to be
disregarded underr.6(1)(b) (para8(4)); money paidfor chattel ssold with thehomeand
passing by delivery formed no part of the proceeds of the sale of the home for the
purposes of regulation; further, inthetermsof reg 6 the proceeds of salewerethe gross
proceeds before deducting solicitor’ s costs; however, in deciding the amount to be
disregarded as the sum attributableto such proceeds which were intended to be used
for the purchase of a new home, legal expenses might be deducted from the gross
proceedsif therewasevidenceof the claimant’ sintentionto usefor the purchaseof his
new home the sum received after the deduction of legal expenses (para 9). The
Commissioner lastly held that the onuswas on the claimant to show that any, and if so
how much, of hiscapital fell tobedisregarded under reg 6(1)(b) and that no money spent
onrepairs, improvements, renovation, refurbishment or conversion should be treated
asasum ‘to usein the purchase of another home’ for the purposes of that regulation,
unlessit was shown that such expenditure was part of the agreement to purchase from
the vendor and the work involved was carried out by or at the expenses of the vendor
(para 11(4) and (13). See R(SB) 30.2.2 xxviii below.

xxiv A woman was alleged to have been overpaid supplementary benefit by reason
of her having failed to disclose capital in excess of the prescribed limit. The
Commissioner allowed her appeal on the grounds that the appeal tribunal had failed
adequately to record their reasons for their decisions and the amount of the excess
expenditure incurred by the Secretary of State due to the non-disclosure and, in
remitting the case for rehearing by another tribunal, he directed that, in considering
whether a claimant was precluded from supp. ben. on the grounds that the claimant’s
capital exceeded the prescribed limit, the period involved had to be examinedweek
by week; where in any week the claimant’s capital exceeded that limit so that he was
excluded frombenefit, consideration hadto begiventowhether the Secretary of State’s
expenditure in the week in question was in consequence of any non-disclosure or
misrepresentation by the claimant; notional reductionsintheamount of theclaimant’s
capital had to be made at the rate which would have been necessary to have enabled
the claimant to make good the reduction or loss of benefit which would have occurred
if all the capital had been disclosed on time (para 14(1), (4) and (5)). R(SB) 2/83 (T)
and R(SB) 35/83 referred to.

xxv  Theclaimant’swife had bought 4 houses as an entirety. In 1979 she gave two
toher sonto convertinto onefor himself and to do whatever wasnecessary to makethem
habitable. For this they needed considerable expenditure on them. The idea
was that the son should render them habitable at his own expense and this he did.
The transfer of legal ownership was attempted by a ‘home made’ deed or gift. In

R(SB) 14/85

R(SB) 15/85

R(SB) 23/85
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1984 this was found to be ineffective in passing legal ownership to the son. The
adjudication officer, on the val uation of thedistrict value that the propertywithvacant
possessionwasworthmorethan £3,000, thereupon stopped the claimant’ ssupplementary
benefit. The Commissioner held that (so far from there being sufficient evidence of
vacant possessionavailabletothemother) inthecircumstancesof thiscasethemother
could becompelled by the Court to perfect her gift to her son by conveyingthe property
tohim; therewasal so alegal presumption of advancement between themother and son:
inthecircumstancesthe sonfell under thegeneral law to beregarded asthe beneficial
owner of the property to the exclusion of any beneficial interest of hismother; inthe
contemplation of thegeneral law themother wasabaretrustee of thelegal estateinthe
property for the sum. The Commissioner accordingly allowed the claimant’ s appeal
(Paras 1 and 7). Seealso R(SB) 7/87.

xxvi  Theclaimant received supplementary benefit during the period March 1980 to
March 1982 but failed to disclose until the latter date that in 1979 hiswife and adult
son had jointly purchased afreehold interest in a house other than their home. When
the adult son died in 1981 the claimant’s wife became the sole legal and beneficial
owner of the property, and then granted a lease of the property to tenants who were
initially required to pay the rates and other outgoings on the property but who were
later to pay arent. The Commissioner held that thewife’ sinterest inthe property was
not a ‘reversionary interest’ for the purposes of regulation 6(1)(a)(vi) of the
Supplementary Benefit (Resources) Regulations and did not fall to be disregarded by
virtueof that regulation. A ‘reversionary interest’ was something which did not afford
any present enjoyment but which carried avested or contingent right to enjoymentin
thefuture. Theinterest of the claimant’ swifeinthe property contained areversionary
element of atechnical character but provided present enjoyment by way of thetenant’s
payment of the outgoings on the property and later of arent; her interest was an asset
whichwasreadily realisable. The Commissioner al so heldthat theexistence of present
enjoyment and also afutureright of possession did not required apportionment of the
interest with disregard of the latter under regulation 6(1)(a)(vi).

xxvi A loan of £2,000to aclaimant by afriend on condition that the capital sumwas
repayable on demand and was not to be used by the claimant, though she could enjoy
any interest received from investing it, was held not to be aresource of the claimant
and not to affect her entitlement to supplement benefit. R(SB) 2/83, 30.2.2 vabove
distinguished.

XXViii Theclaimant, whowasincapabl eof managing hisaffairs, wasjoint owner
of abungalow with his nephew who lived in Tasmania. The Commissioner held that
the claimant’ sinterest in the bungal ow though difficult to realise neverthelessfell to
bevalued; inthecaseof ajointinterestinland adeduction had to bemadefor expenses
of thesalethoughthe 10% deductioninreg. 5(a)(i) of the ResourcesRegulationswould
not apply (R(SB) 21/83 followed); when applying reg. 6(1)(a)(iii) it was the value of
the premiseswhich wasto be disregarded though the effect would be that the val ue of
theclaimant’ sinterestin the premiseswould also bedisregarded. For another synopsis
of this decision see 17.3.5 xiv above.

xXxix Theclaimant enjoyedtheliferent of theresidue of her late husbhand’ sestate.
The trustee’ s were empowered by the terms of the Will to advance capital for her
mai ntenance, which over aperiod they had done, but they had then intimated that
no further advances would be made. Theresidual beneficiaries of the estate were
three children and a niece of the testator. In their decision the Tribunal of
Commissionersconsideredthetreatment for supplementary benefit purposesof an
ordinary liferent and an alimentary under Scots law, by comparison with
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that of asimplelifeinterest and aprotected lifeinterest respectively under Englishlaw,
and by reference to R(SB) 43/84, 30.2.2 xviii above. They held that the power of the
trustees to advance capital represented a notional capital resource under regulation
4(6) of the Resources Regulations; and that, in deciding the claimant’s ‘appropriate
share’, regard must be had to the provisions of regulation 4(8)(a) and to all therelevant
circumstances. I nthepresent casesuch circumstancesincluded theclaimant’ sageand
state of health, relationship with the other beneficiaries, and the claimant’s capital
(including his advances made by the trustees). The Commissioners agreed with the
view expressin R(SB) 25/83, 30.2.1 iiiabove, that astatement by trusteesthat they no
longer intended to advance capital was not material.

xxx A widow with2young sonscontested her late husband’ swill. The Court awarded
her alump sum from the estate and directed that the bal ance be held in trust absol utely
for the 2 sonsin equal shares. Held by the Commissioner that an absolute sharein a
trust fund was an actual resource notwithstanding that the person concerned was an
infant and had not attained age 18. When capital resources of adependent fell within
regulation 8(1) of the Supplementary Benefit (Resources) Regul ations1981 thecapital
was disregarded and the dependant was deemed to have an income equal to his
requirements, whether those resources produced such an income or not. Further
synopses for this decision are at 17.8.1 xvi and 30.2.1 xiv.

xxXi A claimant had subscribed for £11,500 of |oan stock asacondition of occupying
a home owned by a housing association. The Commissioner held that the word
‘deposited’ inregulation 6(1)(f) of the Supplementary Benefit (Resources) Regulations
1981 wasnot to haveatechnical or narrow meaning and that the claimant’ ssubscription
could properly be regarded as a deposit. If reliance was to be placed on regulation
6(1)(f) the claimant had to show, as at the date of claim, both that the money was still
deposited andthehometowhichitrelated wasstill occupied. Alternatively, adisregard
under regulation 6(1)(b) might be appropriate, provided that a deposit in a housing
association could be identified with the proceeds of sale of aformer home and that, if
applicable, it was reasonabl e to extend the * 6 months’ period.

xxxii When she claimed supplementary benefit in October 1983 the claimant was
resident inanursing homeand owned aflat which had been put on sale, though not sold.
It emerged later that, before claiming benefit, the claimant had decided to give the
property to her two sonsthough no formal legal steps had been takento transfer thetitle
to the property pending its sale. One of the sons had at his own expense redecorated
the flat to enhance the prospects of sale. When the flat was sold in June 1985 the
claimant retained £3,000 of the proceedsand gavetheremainder to her sons. Themain
question was whether the property was a resource of the claimant or of the sons. In
remitting the case to a differently constituted tribunal the Commissioner held that:

1. the courts would not complete an imperfect gift and on the facts of the casethe
gift of property was not perfected;

2. the doctorine of proprietary estoppel could operateto perfect animperfect gift
(Crabb v. Arun District Council [1975] 3AER 865 followed). In this case, however,
there was a question whether it had remained the claimant’ sintention to givethe flat
and hence whether the doctrine of proprietary estoppel wasrelevant;

3. if the sons were able to avail themselves of proprietary estoppel, it would be
necessary to consider what interest inthe property the son’ sexpenditure on redecoration
had given him, whether this amounted to ownership of the property or only aright to
compensation;

4, if it was decided that the flat had remained the property of the claimant the
distribution of the proceeds of sale would need to be considered in the light of
regulation 4(1) of the Supplementary Benefits (Resources) Regulations.

30.2.2
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XXXl The claimant had an interest under her late husband’ s trust deedwhich
fell to be construed under Scottish law. The Commissioner held that the interest
constituted an ordinary liferent rather than an alimentary liferent. The capital value
of the claimant’s interest fell to be evaluated on the alternative assumptions in
paragraph 23 of decision R(SB) 43/84 (30.2.2 xviii above). See also R(SB) 15/86
(30.2.2 xxixabove). The Commissioner al so considered the application of regulation
6(1)(1) of the Supplementary Benefit (Resources) Regulations which came into
operation on 5.8.85.

XXXiV Theclaimant owned sharesinaprivatecompany. Membersof her family
advanced money to meet the bal ance of the nursing home chargesfor the claimant not
covered by her other resources. The claimant signed aformal document duly attested
certifying that she had earlier given a verbal undertaking that the repayment of the
advanceswouldbeafirst changeontheproceedsof all or part of her shareholding. The
issuewaswhether theadvanceswere* secured’ ontheshares(Regulation5(a)(ii)). The
Commissioner held that R(SB) 18/83, paragraph 13, which dealt with the law of
England had no application. A distinction over the creation of avalid security over
incorporeal moveabl eproperty accordingtothelaw of each country waswell recognised,
and the designation of afund out of which a debt was to be paid did not constitute a
security under the law of Scotland.

XXXV The claimant was a resident in a private nursing home. The local
authority paid the fees in full, anticipating that when her claim to supplementary
benefit was settled they would be able to recoup some of their expenditure. Theissue
waswhether the claimant’ s capital resources could beregarded asreduced by thelocal
authority’ s payments. The Commissioner assumed, for the purposes of the argument,
that the payments were by way of loan and not gift. He held that the payments were
not deductible as liabilities. For another synopsis of this decision see 30.2.3 xxvi
below.

XXXVi A divorcedwomaninrecei pt of supplementary benefit received apayment
of £2,500 from her former husband. The payment was made pursuant to a court order
which dealt with her claim for a lump sum, maintenance and other matters. The
claimant's solicitor confirmed that the payment was, in fact, made on the basisthat the
claimant gave up any proprietary interest she might havein two houses owned by her
former husband. In deciding whether the payment should be treated as income or
capital in accordance with regulations 3(2)(b) and 13 of the Resources Regulations
1981, it was necessary to consider whether the payment resulted from "a disposition
of property". A Tribunal of Commissioners decided that-

a whenever apayment has been madein connection with an agreement to
separate or in matrimonial proceedings and such apaymentis
made in discharge of any proprietary interest of the claimant, or aclaim
to suchinterest, the payment will of necessity result from "adisposition
of property" and should be treated ascapital rather than anincome
resource (para. 5);

b. the prior disposition does not have to be by way of sale (para. 4);

C. where a payment is made in discharge of maintenance obligations it
could not besaid to result from adisposition- itisitself the disposition
(para.5);

d. the SSAT had been wrong not to look behind the court order at the
considerations whichled to the agreement and to the court order itself
(para. 6).

TheCommissionersdecidedthat thesum of £2,500did not fall to betakenintoaccount
asanincomeresource under regulations 3(2)(b) and 13 of the Supplementary Benefit
(Resources) Regulations 1981. Compare and contrastR(SB) 7/81at30.2.3i. For another
synopsis of this decision see 30.2.3 xxviii below.
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XXX Vil The claimant'sinfant grandson suffered amputationto bothlegsandthe  R(sB) 2/89
digitsof hisright hand after hecontracted meningitisand septicaemia. Approximately

£25,000 was raised for the grandson by collection and the money was placed in trust

for him until he reached 18 years of age. In the meantime the child had cometo live

with the claimant who had made aclaimfor supplementary benefit. Indeciding whether

the grandson should be treated as possessing the capital in the trust fund under the

provisions of regulation 4(7) of the Supplementary Benefit (Resources) Regulations

1981, itwasnecessary to decidewhether the payment wasin consequenceof apersonal

or criminal injury. The Commissioner held that:

a the expression ‘ personal injury’ used in Regulations 4(7) and 6(1) (k) of
the Resources Regulations must be givenit'sordinary meaningandisin
no way limited because adistinction isdrawn between personal and
criminal injuries (paragraphs 10 and 16);

b. the ordinary meaning of ‘injury’ as part of thatexpression iswide
enough toinclude a disease and any injuries suffered as aresult of a
disease (para. 15). (Jonesv Secretary of State for Social Services[1972
AC p. 944]. Brinton's Limited v Turvey [1905 AC p. 230]. Innes or
Grantv G and G Kynoch [1919 AC p. 765]. Cl 83/50 (KL) and ClI
159/50 considered).

The Commissioner decided that the grandson's meningitis and amputations were
personal injuriesand that he was not to be treated as possessing aresource pursuant to
Regulation 4(6) of the Resources Regulations.

XXXVili Theclaimant'sthreedependant daughterswereabsolutely entitledunder  R(SB) 3/89
alegacy tosumsof £1,455.16, £1,455.16 and £1,455.17 respectively. A trust had been
created to hold these sumsuntil each child attained the age of 18. Asthetotal sumwas
inexcessof £3,000 the adjudication officer applied Regulation 8 of the Supplementary
Benefit (Resources) Regulations 1981 to disregard the capital of the youngest child
andtakeinto account anotional incomeequal to her requirements. Theappeal tribunal
allowed the claimant's appeal and on appeal to the Commissioner it was held that
capital heldintrust for aninfant absolutely wasan actual resource. Thecasethenwent
tothe Court of Appeal (Petersv. Chief Adjudication Officer R(SB) 3/89) which decided:

a Regulations3and 4 of the Supplementary Benefit (Resources) Regulations
deal with alternative situations of actual and notional capital respectively.
Actual assetswhich can be quantified without difficulty come under
Regulation 3; potential assets comewithin Regulation 4. Bothtypes
should be valued in accordance with Regulation 5.

b. Under the terms of the trust the trustees had a discretion to advance one
half of the capital to eachbeneficiary, pending their majority; each
child therefore must be considered to possess aresourcecomprising
an equitable interest under thetrust, which could beadvanced up to
one half until she attained the age of 18 at which point she would be
entitled to the whole of the balance.

C. Thevalueof that interest had to be valued under Regulation 5 and could
be more than 50% of the capital value of the trust. (In this particular
case, in view of the parties agreement, a value of 50% was adopted).

Note: In the case before the Court of Appeal it was conceded that a trust had been
created to pay at age 18 and that sections 31 and 32 of the Trustee Act 1925 applied,
but the respondent reserved theright in other casesto arguethat on similar provisions
there would be an outright gift, not a trust.
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XXXIX Theclaimant, wifeandfivedependant childrenlivedinonelargehouse.
The claimant sold this and bought two smaller houses 3/8ths of a mile apart. The
claimant and two elder sons slept in one house, returning for mealsto the other house
where the rest of the assessment unit lived. The issue was whether both houses
constituted the*home’ intermsof R egulation2(1) of the Suppl ementary Benefit (Resources)
Regulations 1981 for if they did, their total value fell to be disregarded under Regulation
6(1)(a)(i). In deciding this question, the Commissioner considered whether the
assessment unit ‘normally occupied’ the two houses. He held in paragraph 14 that:

a although thelocality of the houses is an important factor, all other
relevant factors must be taken into account. The distance between
the two housesin this case was not the crucial issue in deciding
whether or not the definition of ‘the home’ was satisfied,;

b. the assessment unit in this case normally occupied thetwo housesin
question;
C. a sharpdistinction exists between a claimant who ownstwo houses,

each of which islargeenough to accommodate all membersof the
assessment unit and which are used at different times for different
purposes and cases where each house isinappropriate for the size of the
assessment unit sothat by necessity both housesareused toaccommodate
it;

d. each case must be determined by reference to its individual facts.

R(SB) 7/86 and R(SB) 30/83 affirmed. Langford Property Co. Limited v Goldrich
[1949] 1 1.r. 511. cited in support.

xl Theclaimant held 3,000 one pound sharesin hisfather'scompany which
he had previously said wereworth in excess of £3,000 but were not realisabl e because
they could not be sold without the authority of the directors and this would not be
given. Hisfather confirmedthat thiswasthe caseand that noincomewasderived from
the shares and no dividend paid. The claimant did not produce any evidence of what
wascontainedinthecompany'smemorandum and articlesof association sothetribunal
decided the shares should be treated as capital worth in excess of £3,000. In deciding
what value should be ascribed to the shares, the Commissioner held:

a the principle of valuation of sharesin aprivate limited company isthat
which awilling buyer would pay to awilling seller, R(SB) 57/83
affirmed; detailedassistanceinapplyingthisprincipleisfoundinR(SB)18/
83 (paragraph 6);

b. in complex casesthere may be aneed to examinethe company's balance
sheets, assets, earnings and dividends and consider the aspect of
goodwill (paragraph 6). Some assistance would normally be provided
by the company's accountants (paragraph 7);

C. in the absence of evidence which they considered necessary it was
incumbent uponthetribunal todetermine theappeal on thebasis of
the evidence available, R(SB) 29/83 affirmed (paragraph 5);

d. the tribunal misdirected themselves in assuming that they must reject
theclaimant'suncorroborated evidence, R(SB) 33/85 affirmed (paragraph
5).

Re:HoldvIRC[1953] 2 AER 1499 considered. For another synopsis of thisdecision
see 17.9.4 ivabove.



Supplementary Benefit: resources

3 Incomeresour ces

i In deciding whether asum of money ordered by acourt to be paid to adivorced
wifeby her former husband inweekly instalmentsfor her share of property and business
standing in his name constituted a capital resource for the purposes of a claim for
supplementary benefit, the question arose whether this was a ‘lump sum’ within the
meaning of regulations 3(2)(b) or (c) at 11(3) of the Resources Regulations 1980. The
Commissioner held that it wasnot. It wassimply a‘sum’ - an amount of money which
measured the proprietary entitlement of thewifetotherelevant matrimonial assets. A
lump sum is a commutation of a periodic payment and, in particular in matrimonial
procedures a payment which the recipient is willing to accept in satisfaction of
entitlement to maintenance for life or until remarriage. (Compare and contrast
Lillystone v. the Supplementary Benefit Commission[1982] 3 FLR 12.) [Regulations
3(2)(b) and (c) and 13 of 1980 Regulations were subsequently consolidated in
regulations 3(2)(b) and (c) of the Resources Regulations 1981] Thisdecisionwas set
aside by the Court of Appeal, sub nom. Chief Supplementary Benefits Officer v.
Whitelam, see Appendix 2 below - the sum was a lump sum within the meaning of
regulation 3(2)(c). See R(SB) 1/89 30.2.2 xxvii, xxxvi above.

i A claimant registered for employment on 15.12.80 after a lengthy period of
incapacity for which invalidity benefit was paid. The last weekly payment was made
onWednesday 10.12.80. On11.12.80 hewascertifiedfit forwork after 13.12.80. Final
payment of benefit was made on 11.12.80 in respect of 11 to 13.12.80. There was no
entitlement for unemployment benefit. Heregistered for work on 15.12.80 and claimed
supplementary benefiton 16.12.80. On consideration of regulation 9 of the Resources
Regulations 1980 the benefit officer made an award from 21.12.80 only. The appeal
tribunal upheldthisonthegroundsthat the claimant’ srequirementsweremet upto and
including 20.12.80 by theinvalidity benefit payment. The Commissioner held that:-

1. by virtue of regulation 7 of the Determination of Questions Regulations 1980
the claimant was entitled to supplementary benefit from and including 20.12.80 (not
21.12.80);

2. under regulation 9 of the Resources Regulations 1980 the final payment of
invalidity benefit was ‘payable’ on 11.12.80 (in respect of 11 to 13.12.80) and not, as
contended, on 17.12.80: evenif it had been payableon 17.12.80, it would only have
been in respect of 17 to 19.12.80:

3. accordingly, the decision was erroneous at law.

TheCommissioner alsodirectedthat onrehearingthecase, considerationshouldgiven
to the possible application of regulation 12(1) of the Urgent Cases Regulations 1980
(subsequently consolidated asregulation 12(1) of the Urgent Cases Regul ations 1981)
in respect of the period from 16 to 19.12.80 inclusive.

iii A claimant asked for supplementary benefit for the week ending 3 April 1981
(aFriday). On Saturday 21.3.81 he had received £65.94 unemployment benefit, that
sum being astoonehalf apaymentinarrearsfor theweek which had ended on 20.3.81
and as to one half apayment in advance for the final week of his entitlement to that
benefit which ended on27.3.81. Thequestioninissuewaswhether and, if so, how must
of that payment of benefit was part of the claimant’ s resources for the purposes of his
claim for supplementary benefit for the ensuring week. The Commissioner held that
by virtue of regulation 9(1) and 2(a)(d) of the Resources Regulations 1980 and
regulation 7(2) (b) of the Determination of Questions Regulations 1980 one half of the
above sum, that is to say £32.97, should be taken into account as the claimant’s
resourcesfor theweek ending 3 April 1980 [notwithstanding that it was actually paid
in respect of the previous week].

30.2.2
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iv A claimant for supplementary benefit, a single woman aged about 60, shared a
home with a Miss McF. They also owned another property, a cafe. Thisthey had
brought onamortgagewith abank. Atthetime of theclaimthe cafe had for sometime
beenupfor salefor theasking price of £25,000. Inthemeantimeit wasrented to atenant
for £3,000 ayear. A half share of thiswas payable to the claimant and thisin weekly
terms amounted to £28.84 aweek. The benefit officer disallowed the claim because
that amount of income exceeded the claimant’s requirements for supplementary
benefit purposes. Onappeal totheappeal tribunal and subsequently tothe Commi ssioner
the claimant contended that, in assessing her resources there should not have been
taken into account the‘gross’ rent received by her from the cafe, but that there should
havebeen deducted fromthat rent her ‘ outgoings' ... onthemortgageandin her grounds
of appeal she suggested also other ‘ outgoings' such as estate agents’ commission in
collecting the rent and the cost of repairs necessarily incurred under the terms of the
lease. The claimant’sshare of the mortgage outgoings, in weekly terms, amounted to
£11.54 aweek onrepayable of capital and £5.47 aweek on payment of interest, atotal
of £17.01 aweek. The Commissioner held that:-

1. under regulation 7 of the Resources Regulations 1980 the value of the
cafe, less sale expenses and the amount of the mortgage debts secured upon it
would, if it exceeded £2,000, normally have been taken into account as capital
and extinguished entitlementto benefit. However, under regulation6(1)(a)(iii)
of those Regulationsthevalue of thecafewasdisregarded. Thereforethevalue
of the mortgage could not be disregarded under regulation 5(a)(ii) (paragraph
5).

2. the only relevant provision for deduction from income resources was
regulation 11(6) of the above Regulations, but there was no provision for the
deduction of payments of mortgage interest or capital from therent paidtothe
claimant (paragraph 7).

3. the use of the word ‘income’ in regulations 9 and 11 of the Resources
Regulations 1980 might involve the deduction from ‘gross’ income of
reasonabl eexpensesincurredinitscollection, although the cost of repairs might
not. However such expenses were not anal ogous to the repayment of mortgage
capital or interest, such asin this case (paragraph 8).

4, there was no power either to treat the mortgage outgoings as part of the
claimant’ s requirements because the mortgage was not charged on or taken out
for the purpose of acquiring an interest in the claimant’ s home (see regulation
16(1) and (4) of the Requirements Regulations 1980 (paragraph 10)).

v The Commissioner held that adiscretionary payment made by alocal authority
toastudent for an academic year by way of repayableloanwasanincomeresourcefor
the purposes of regulation 11 of the Resources Regulations 1980. Affirmedin R(SB)
7/88, 30.2.3 xxvi bel ow.

vi A claimant lived with his fiancee in rented accommodation during university
vacations. Thefinancee lived separately from him during term time. Then shelived
inabed-sitting room near theuniversity. Shereceived alocal authority student grant.
The Commissioner considered in some detail the meaning of ‘ living together as man
and wife' in the above context (paragraph 5) and he held that the claimant and his
financee were an ‘unmarried couple’ for the purposes of the Resources Regulations
1980 even during term time; that the fiancee’ s grant should be taken into account as
part of the claimant’s resources, but the outgoings in respect of the financee’s bed-
sitting room were not part of the claimant’s requirements. See also R(SB) 19/85.
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vii A claimant for supplementary benefit had been working in France asapart-time
teacher until the end of the month immediately preceding that in which she claimed
benefit. Her wages were paid by the French Government monthly in arrears. The
claimant contended that foreign earningswere not incomeresourcesinthetermsof the
Resources Regulations 1980 and that earnings from part-time employment only
counted asresourcesin respect of the period in respect of which the money was earned.
TheCommissioner heldthat not only foreignearnings, but alsoforeignincome, clearly
fell within the purview of the above Regulations (paragraph 17). As to the second
contention, heheld that it was contradicted by the express provision of regulation 9
of those Regulations; income/resources (from whatever source) payable before the
benefit week pursuant to the claim were to be treated asincome resources for a period
equal to the length of the period in respect of which they were payable or, if not paid
in respect of aperiod, inrespect of which they werefairly attributable, commencingin
both cases on the date on which the payment was made. The date on which apayment
was payable would often, no doubt usually, be the date on which it was received.
(Paragraph 18.) He also expressed the view that the subsequent amendment and
consolidation of the Regulations did not affect the points decided in this case.

viii  For the purposes of regulation 10(4)(a)(i) of the Resources Regulations 1981,
beforemoniessaved from past earningscan betreated ascapital, all relevant liabilities,
inparticularincometax liabilities, must first have been deducted. Deductionin respect
of incometax under that regulation appliesnot only to tax already paid but al so to tax
apersonisliableto pay. Seealso 17.3.9 xvi, 30.2.2 vabove, and R(S)B 15/85.

iX A training allowanceisnot earningsfor thepurposeof the ResourcesRegul ations
1981 andfallsto betakeninto account under Regulation 11 of the Regulations. That
regulation does not allow for reduction of child minding or travel expenses. See also
17.3.9xvi, 30.1.2viii, 30.2.2vabove. See R(SB) 28/86, 30.2.3 xxivbel ow, withregard
to aMSC allowance.

X A claimant for a supplementary allowance was the mother (and guardian) of an
infant child of a deceased civil servant. It was held that, for the purposes of her
entitlement to the allowance, payments made to the claimant under the Civil Service
Pension Scheme in respect of the child was an income resource, but was only such a
resource to the extent of the child's requirements (paragraph 16).

Xi A claimant for supplementary benefit had abusinesswhichwasnolonger active
and his business account at the bank was overdrawn. He had given hisbankersan 'all
monies charge' entitling them to set off against his overdrawn account any credit
balance on any other account of his. He had a holding of ordinary sharesto the value
of some£575, and these were held by hisbankers. 1t wascommon ground that hisonly
source of income wasthat from aquarter share of capital under aprotected lifeinterest
fromtheWill Trustsof hislatemother. Thebenefit officer decided totakeinto account
as an income resource, a weekly amount which represented 1/52 of the aggregate
income which the claimant had received for the proceeding fiscal year under the Will
Trusts, less a weekly disregard of £4. The Commissioner reviewed the relevant
regulations under the Supplementary Benefit (Resources) Regulations 1981, and in
relation to the claimant's income resources, held that in regulation 11(6), the term
'incometax’ borethewider meaning of ‘atax upon income' without national attribution,
and could be applied in thefirst instance in respect of foreign tax deducted at source
andthen applied againif and whenincremental UK tax waslevied (paragraph 18(4) and
(5); incomederived from stocksand shareson unsecured | oan stock fell to be considered
under regulation 9(2)(1)(a), asal sodid such'other income' asinterest on abank deposit
account or Building Society Share Account, credited half yearly in arrear (paragraph
21(2)); in the case of a payment in respect of a periodwhich exceeded a week, but was
not attributableto a month,the principles of calculation
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inregulation 9(2)(c) wereto be used, beginning with the appropriate date ascertained
inaccordancewithregulation 9(2)(b) (paragraph 22(4)); for theproper implementation
of regulation 9 each separate income payment constituted a relevant change of
circumstances to be reported by the claimant and to be taken into account in a
reassessment of his entitlement, and it was not open to the benefit officer to take the
claimant's 'other income' simply as the weekly fraction of his aggregate investment
incomefor the previousfiscal year (paragraphs 23 and 25); therewasno provision for
deducting from an income resource any debt charged or secured upon it (paragraph
26(2)). (For the Commissioner'sdecision ontheclaimant'scapital resourcessee 30.2.1
vi above). See also R(SB) 21/83, 30.2.2 vii above.

xii ~ Claimant for supplementary benefitretired fromhisjob onaccount of ill health.
Therewasno suggestionthat theill health wasby reason of hisservice or employment.
Hewasgiven an occupational pension of £24.05amonth, increased by £66.55amonth,
the total amount being cal cul ated at a greater rate than that earned by actual services
accumulated at date of retirement, being in accordance with the Local Government
Superannuation Scheme Regulations. The question arose whether for the purposes of
regulation 11(5) of the Supp. Ben. (Resources) Regulations 1981 the increase was a
payment anal ogous to any disablement or industrial death benefit payable under the
Social Security Act 1975 or was other income within the meaning of that regulation.
The Commissioner held that:

1. Inregulation 2(1) of the Resources Regul ationsthe provision excluding
from the definition of 'occupational pension' any element arising out of an
accident or diseaseconsequent on theclaimant'semployment takesinany
disease or does not have to be a prescribed disease (within the Social Security
(Industrial Injuries) (Prescribed Diseases) Regulations 1980);

2. Any payment by way of compensation arising out of adiseasewhichis
not prescribed, but nevertheless has arisen out of employment, falls within
regulation 11(5)(e), and is subject to a £4 disregard (para 7);

3. In regulation 11(5)(b), '‘anal ogous payment' means a payment which,
though not actually disablement or industrial death benefit under the Social
Security Act, isasimilar kind of payment likewise arising out of an industrial
accident or prescribed disease (para9);

4, In computing income resources, under regulation 11 it issum net of tax
which must be included pursuant to regulation 11(6) not the gross sum (para
11).

xiii A full-timestudent onaresidential courseresided with hiswifeandtwo children.

Hereceived adiscretionary grant fromalocal authority and he claimed asupplementary
allowance for the Christmas vacation. The question arose whether in the calculation
of hisresourcesthere should beincluded inrespect of the grant an amount equal tothe
entitlement of asinglepersonwhowasanon-househol derinaccordancewithregulation
4(12) of the Supp. Ben. (Resources) Regulations 1981. The Commissioner held that
regulation4(12) only related to amandatory grant or award. However, under regul ation
11(2)(1) thewhole of the claimant'sgrant (lessthe £2 disregard under head (ii) of that
regulation) had to be taken into account in so far as that grant was applicable to the
period for which the claim was made. That fell to be calculated under regulation 9.
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xiv  In acase where a claimant had a life interest in the income of a Trust Fund
whose Trustees had power at their absol utediscretion to usethe capital of the Fund for
the claimant’ s maintenance and benefit, but, subject to that, on the claimant’ s death,
had to hold the balance of the Fund on trust for specified remainder men, the question
arose whether, by reason of her lifeinterest, the claimant’ s capital resources exceeded
theamount prescribed inregulation 7 of the Resources Regulations 1981. A Tribunal
of Commissionersconsideredinsomedetail the proper method of treatingaclaimant’s
lifeinterest in atrust fund when cal culating his capital and income resources and the
complication which occurs when that life interest arises under a Will or settlement
containing apower to pay over capital to the claimant at the trustees’ discretion. See
30.2.2 xviii above. See also R(SB) 1/85.

xv A claimant started part-time work for £15 aday. Thework involved the use of
his care and without it he could not have undertaken the work. In the computation of
hisearningsheclaimed an allowance of 10p amilefor the combined cost of the petrol
used ontherelevantjourneysandforwear andtear onthecareactually incurred onthose
journeys. That cameto atotal of between £8 and £13 aday . Thequestioninissuewas
whether these expenses were reasonably incurred within the meaning of regulation
10(3) of theResourcesRegulations1980. The Commissioner heldthat, indetermining
theamount of reasonably incurred expensesunder regulation 10(3), thereisobviously
some relationship between the amount of the gross earnings and the amount of the
expenses incurred or claimed to be incurred in obtaining such earnings that can be
regarded asreasonable, but it isnot afixed percentage which isthe samefor all cases;
theproportionwhichisreasonablewill vary withthecircumstancesand an expenditure
of £8 to £13 to earn £15 was not necessarily unreasonable. He further held that the
question whether the expensesto be allowed in respect of travelling by careare solely
theexpenseswhicharedirectly attributableto eachjourney, or shouldincludethecost
of theoverheadsor cost of purchase, might well depend onwhether the car wasacquired
only for useinearning, but that thisparticular problemdid not ariseinthiscase, because
the claimant had limited his claim to wear and tear actually incurred in the relevant
journeys. (paras 8, 9 and 12.) (See also 17.3.9 xxi above.)

xvi  On13.5.83 aclaimant for supplementary benefit ceased full-time employment
andwaspaid aweek’ swages. On 20.5.83 hereceived another week’ swages, representing
the week’ s wages which his employers had kept in hand, plus 4 week’swagesin lieu
of notice, plus 23 days holiday pay and alump sum redundancy payment. He claimed
supplementary benefit on 17.6.83. Thequestioninissuewashow the above payments
were to be treated in the context of his claim. The Commissioner held that first the
claimant’s benefit week had to be established in accordance with reg. 7 of the
Determination of Questions Regs 1980 (para4(2)); a lump sum redundancy payment
constituted acapital resource and thereforewasnot earningswithin the meaning of reg.
10 of the Resources Regs 1981 (para 10(2)); for the purposes of reg 9(1) of the
Conditions of Entitlement Regs 1981 only earnings of a positive amount after
application of regs 10, 11 and 12 of the Resources Regs were relevant, although the
amount wasimmaterial (paral11(1)); in deciding the period to which earningswereto
be attributed in accordance with reg 9 of the Resources Regs, the payable date of a
payment wasthedateonwhichit first became dueto bepaid, whichwasnot necessarily
thedateonwhichitwasreceived (paral6(1)); remuneration of aweekly paid employee
became payable on his normal weekly pay day (para 16(3)); pay withheld by an
employer under a“week in hand” arrangement became payable upon termination of
the employment and where employment was terminated without due notice being
given, but with payment in lieu of notice, that payment became payable also upon
termination of theemployment, asdid al so an entitlement to holiday pay (paral16(3)).
The Commissioner also held that a composite payment of earnings payable on the
termination of employment, ieinthiscasethe paymentsin respect of the‘week in hand’,
the holiday pay, and in lieu of notice, had to be attributed to an aggregate period of
weeksrunning consecutively from the payable date. He also held that the effect of the
judgment in Chief Supplementary Benefits Officer v. Cunningham (see Appendix to
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R(SB) 23/84) wasthat thefinal payment of ‘ normal’ earnings, ieinthepresent casethe
payment on 13.5.83, had to be attributed separately from the terminal paymentsto a
period which could run concurrently with and overlap the period attributed to the
terminal payments.

xvii  Owingtotraderecession, from 5 January 1981 aclaimant had been working for
an employer for 3 weeks out of every 4 and had been laid off for the fourth week.
However, throughout, hiscontract of servicefor full-timeemploymentisnever varied
(and the intimation was that in March 1984 he in fact resumed full-time working for
theemployer). After some 10 monthsthebenefit officer had decided that theclaimant’s
pattern of work had becomea‘regular pattern of work’ within the meaning of r.9(2)(d)
of the Resources Regs 1981 and accordingly that his wages received for the 3 week
period could be averaged over the 4 week period, an operation which had the effect of
disentitlingtheclaimanttobenefit. A Tribunal of Commissioners(Mr Reith dissenting)
decided that a ‘regular pattern of work’ within the meaning of reg.9(2)(d) had been
established and the benefit officer could average the wages over the 4 week period.
They also held that s.27(1) of the Supp. Ben. Act 1976 did not in any way affect the
exercise of the discretion under that regulation. (Paras. 7 and 8 and, for dissenting
decision, 12 et seq.)

xvii A divorced women in receipt of supp. ben. had a court order for payment of
mai ntenance to her by her former husband of £10 aweek. Thiswasnot paid regularly
andtheformer husbandfell into arrearsof some£400. On5.11.83theclaimant received
achequefrom her former husband of £40in respect of thearrears. Thisshe cashed soon
afterwardsand used the cashtorepay loanstorelatives. On 14.11.83 sheinformedthe
local office of his payment and the next day the adjudication officer decided that the
£40 should be treated as an income resource at the rate of £10 aweek for the 4 weeks
beginning on 7 November 1983 and that during that period she was not entitled to
benefit. The Commissioner held that the aggregate of the 4 weeks arrears was alump
sumwithinthemeaning of r.13(5) of the ResourcesRegs1981; that theweekly amount
to be taken into account under r.13(3)(a) was the sum produced by dividing the lump
sum by the number of weeks, ascertained by applying the formulainthat reg; that in
r.13(4) thewords'inmaking periodic payments’ and‘ ceasesto make’ fell tobeapplied
in the everyday sense and constituted issues of fact; that in applying r.13(4)(a) the
words ‘but excluding for this purpose the sum of £2.00 there mentioned’ should be
construed asif thewords* theaggregate of £2.00and’ did not occurinr.13(3)(a)(i); that
provision for attributing lump sums paid by liable relatives was to be taken as made
byr.13andnorecoursetor.9wasrequired; andlastly thatinr.13(2) thewords'inwhich’
wereto be construed as meaning ‘asto which’ (paras 8, 11(2), 12(3), 13and 16 to 17).

xix A single parent claimed asupplementary allowance. She wasin part-timework
earning £12.82 a week gross. The question in issue was whether in calculating the
single parent’ sdisregard under r.10(5)(b) of the Resources Regs 1981 the expression
“any earnings’ in that provision related to the claimant’ s gross earnings or to her net
earningsafter deduction of theexpensesallowed under r.10(4) ibid. The Commissioner
held that the disregard had to be calculated on the claimant’ s net earnings after the
allowable expenses had been deducted and that the word ‘any’ in r.10(5)(b) was to
indicate that the additional disregard applied only in so far as the earnings actually
exceeded £4 but did not exceed £20 (paras 6 and 8). (Decision upheldinthe Court of
Appeal, sub nom. Pricev. The Adjudication Officer [1985], unreported, savein R(SB)
36/85 Appendix, q.v.)
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xX A cashpaymentin lieu of concessionary coal made by the National Coal Board
(NCB) to astriking miner (who was receiving supplementary benefit in respect of his
wife and children) constituted ‘ remuneration of profit derived from any employment’
withinthe meaning of regulation 10(1) of the Supp. Ben. (Resources) Regulationsand
fell to be taken into account as earnings over the relevant period, subject to the
appropriatedisregard. Thefact thatincometax was not payable onthe NCB payment
did not affect the issue.

xxi A 29 year old recipient of supp. ben. was awarded alocal education authority
allowanceto attend afull-time course of business studies. The allowanceincluded a
payment intended for equipment, booksand travel costs. The Commissioner heldthat
reg. 11(4)(g) of the Resources Regulations had been properly applied to that payment;
that no specific breakdown of the costswasrequired from the education authority; and
that the claimant had to demonstrate that the expenditure had actually beenincurred.
Also heldthat asthe claimant wasfor supp. ben. purposesastudent and not in relevant
education (see 30.4.3 vi below), the appropriate disregard from the maintenance part
of her allowance was £2 under reg. 11(2)(1) rather than £9.50 under reg. 11(4)(e).

xxii  The claimant received from an Industrial Tribunal an award in respect of her
unfair dismissal, including acompensation award for aperiod of 36 weeks at £54.15
(her net average weekly wage). The Commissioner held that the compensation award
was a payment in lieu of remuneration and fell to be treated as earnings under reg.
10(1)(d) of the Supplementary Benefit (Resources) Regs 1981.R. v. National Insurance
Commissioner, ex parte Stratton (18.1.2 viii above) considered.

xxiii  Where a‘parental contribution’ to a student was provided by means of a deed
of covenant the Commissioner held that, under the regulations applicable prior to
3.11.86: (1) irrespective of any wording in the deed as to the periods covered by
individual instal ments, the income payable under the deed was to be attributed to a
period of 52 weeks beginning on the date on which that instalment was payable in
accordancewithregulation9(2) of the Supplementary Benefit (Resources) Regul ations
1981; (2) repayment of income tax deducted by the covenanter was to be treated as
incomeinaccordancewithregulation 3(2), and attributed to aperiod of 52 weeksfrom
the date of payment; and (3) repayments of income tax, and income under the deed of
covenant in excess of the assessed parental contribution, were*any other income’ in
terms of regulation 11(5)(e) and eligible for the disregard of £4. A further synopsis of
this decision is at 30.2.1 xiii above.

Note: With effect from 3.11.86 theregulationsrelating to the treatment of astudent’s
resources, including payments under a deed of covenant, were amended by the
Supplementary Benefit (Requirements and Resources) Miscellaneous Amendment
Regulations 1986, S| 1986 No. 1293.

xxiv A married claimant attending a full-time TOPS course received from the MSC
aweekly allowance which comprised apersonal allowance, aliving away allowance,
amid-day meals allowance and an allowance for dependants. It was held that all but
the allowance for dependants were ‘for his maintenance’ and fell to be taken into
account in full under regulation 11(2)(h) of the Supplementary Benefit (Resources)
Regulations1981. Theallowancefor dependantswasto betakeninto account asother
income subject to the disregard appropriate under regulation 11(5)(e).

xxv  The claimant was a boarder in a residential care home. On the coming into
operation of regulation 11(4A) of the Supplementary Benefit (Resources) Regulations
1981, inserted by the Supplementary Benefit (Requirements and Resources)
Miscellaneous Provisions Regulations 1985, the claimant’ s supplementary allowance was
revisedtotakefullyintoaccount her attendance all owancewhich previously had been
disregarded. Anappeal tribunal reversed that decisionontheground that theamending
regulation was ultravires. The Tribunal of Commissioners held that the attendance
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allowance should be taken fully into account and that regulation 11(4A) had been
validly applied. Their decision was subsequently upheld by the Court of Appeal
(Kilburn v. The Chief Adjudication Officer, R(SB) 9/87 Appendix).

XXVi In April 1982 a County Court ordered her former husband to make
paymentstotheson of £78 per month, payablemonthly. Theclaimant startedreceiving
supplementary benefit in September 1983. Thefirst payment of £78 was received on
20 January 1984. Theclaimant argued that paymentsreceived from January 1984 were
arrearsproperly attributabletotheperiodfrom April 1982. The Commissioner decided,
under r.13 of the Supp. Ben. (Resources) Regs, that periodical payments from liable
relatives fall to be treated as income paid in the week in which it was received and
projected forward for a period equal to the length of the period represented by the
payment. The Court of Appeal held that r.13 made no provision asto the attribution
of periodical paymentswhich shouldthereforebe attributed to aperiodin accordance
withr.9(2) of the Resourcesregs. For afurther synopsis of thisdecision see 19.6.2 xii
above.

XXVii The claimant was a resident in a private nursing home. The local

authority paid the fees in full, anticipating that when her claim to supplementary
benefit was settled they would be able to recoup some of their expenditure. Theissue
was whether, if the local authority’s payments were loans, they could be treated as
income. It was held that aloan constituted income as much as earnings. R(SB) 20/83
affirmed. The Commissioner addedthat if aclaimant repaidloansmadeby athird party
it would be open to the adjudication officer to review and revise his earlier decisions
treating the loans as income. For another synopsis of this decision see 30.2.2 xxxv
above.

XXViii A divorcedwomaninrecei pt of supplementary benefit received apayment
of £2,500 from her former husband. The payment was made pursuant to a court order
which dealt with her claim for a lump sum, maintenance and other matters. The
claimant's solicitor confirmed that the payment was, in fact, made on the basisthat the
claimant gave up any proprietary interest she might havein two houses owned by her
former husband. In deciding whether the payment should be treated as income or
capital in accordance with regulation 3(2)(b) and 13 of the Resources Regulations
1981, it was necessary to consider whether the payment resulted from "a disposition
of property". A Tribunal of Commissioners decided that-

a whenever apayment has been madein connection with an agreement to
separate or inmatrimonial proceedings and such a payment is made
in discharge of any proprietary interest of the claimant, or aclaim to
such interest, the payment will of necessity result from "adisposition of
property" and should be treated as capital rather than an income
resource (para. 5);

b. the prior disposition does not have to be by way of sale (para. 4);

C. where a payment is made in discharge of maintenance obligations it
stands alone and forms no part of a chain of causation and could not be
said to result from adisposition - it isitself the disposition (para. 5);

d. the SSAT had been wrong not to ook behind the court order at the
considerations which led to the agreement and to the court order
itself (para. 6).

TheCommissionersdecided that thesum of £2,500did not fall to betakenintoaccount
asanincomeresource under regulations 3(2)(b) and 13 of the Supplementary Benefit
(Resources) Regulations1981. Compareand contrast R(SB) 7/81 at 30.2.3iabove. For
another synopsis of this decision see 30.2.2.xxxvi above.
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xxix Theclaimant wasawarded arrears of special hardship allowance covering atwo
year period, paid in alump sum of approximately £2,200. In deciding whether this
payment fell to be treated as an income or a capital resource, the Commissioner held
that:

a eventhough paid inalump sum, the payment was apayment of income
and not of capital. Special hardship allowanceisessentially aweekly benefit
and iscompensation for loss of earnings. It has the character of income
whether paid in arrears or not. Itdoes notcome within Regulation
3(2)(a) of the Supplementary Benefit (Resources) Regulations 1981 dealing
with grants and gratuities which are one-off payments (paragraph 8);

b. payment of special hardship allowance comes within Regulation 11(5)(b)
being “any disablement... benefit payable under the Social Security Actif paid
periodically...”. Theword “paid” in that phrase merely means that the
benefit must be of a by whichit isnormally“paid periodically”, as is special
hardship alowance, even i f 'attached' to a disablement gratuity (paragraph
11);

The Court of Appeal case of McCorquodale v. Chief Adjudication Officer; R(SB)
1/88 iscited in support.

xxX  The claimant had been in receipt of Supplementary Benefit for several years.
During a period when the claimant was not in receipt of Supplementary Benefit the
claimant had transferred to her two daughters by Deed of Gift the property which had
been her home. Inaddition oneof her daughterswasappointed by the Secretary of State
toact onbehalf of theclaimant. Theclaimantwasmentally but not physically capable.
The property which the claimant had given to her daughters was eventually sold.
Following the sale of the property the AO decided that the claimant was no longer
entitledto Supplementary Benefit. Thepoint atissuewaswhether the claimant should
be treated as possessing the property which she had gifted to her two daughters. The
Commissioner said a positive intention to secure benefit must be shown in order for
Regulation 4(1) of the Supplementary Benefit (Resources) Regulations 1981 to apply.
It was not enough to say, asdid the Tribunal, that anatural consequence of giving the
property away was to secure benefit. Theintention to secure benefit need not be the
predominant purpose, paragraph 22 of R(SB) 38/85, but it must be the significant
operative purpose. Inthiscasethe predominant purposewasto benefit the claimant’s
daughters. On the balance of probability the significant operative purpose was to
secure entitlement to benefit. The Commissioner based thisview on the fact that the
claimant was mentally capable, had been in receipt of Supplementary Benefit for a
number of years and so should be reasonably familiar with the supplementary benefit
system. Because of thishe considered the claimant would haverealised that if shestill
owned the property shewould not beentitled to Supplementary Benefit. Althoughthe
daughter had been appointedto act on behalf of the claimant and would have madethe
claimfor Income Support the Commissioner took the view that the daughter wasonly
carrying out the mechanics of making the claim. The claimant was mentally capable
and as such wasin control when the claim for benefit was made. Having decided that
the claimant should betreated as still owning the property the Commissioner went on
to consider whether the val ue of the property should be disregarded from the cal culation
of capital. The Commissioner said that the valuewould be disregarded for the period
it was occupied as the home by the claimant. In addition the value should be
disregarded under paragraph 6(1)(a)(iii) of the Resources Regulations up to the time
itwassold. Thiswasbecausetherewasno delay inthe selling of the property. When
the value of the property can no longer be disregarded from the cal culation of capital
the notional resource should be diminished in accordance with paragraph 13 of R(SB)
40/85. See R(SB) 38/85, 30.2.1 x and R(SB) 40/85, 30.2.1 xi.
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Part 3: Single Payments

Sections 3 and 14(2)(c) of, paragraph 2(1) Schedule 1 to, the 1976 Act and the Single
Payments Regulations 1981.

1 M atter s affecting basic entitlement to single payments

i A claimant applied for an award of single payment of supplementary benefit to
help meet the cost of replacing apump in the central heating of hishome. Beforethe
dateof hisclaim hehad already replaced the pump and paid for it with money borrowed
fromafriend. Theappeal tribunal made an award of part of the cost under Regulation
17(1) of the Single Payments Regulations 1980. The Commissioner held that the
regulations were designed to meet actual needs not covered by weekly payments of
supplementary benefit (e.g. see Regulation 3(2)(b)). Since the claimant’s household
already possessed anew pump at the date of claim therewas no need for it (Regulation
3(2)(a)). Regulation 17(1) did not apply because the claimant had financed therepair
in another way within the meaning of Regulation 17(1)(d) by borrowing the money
from a friend and there was no provision for repaying such a loan to the lender.
Accordingly he held that the appeal tribunal had erred at |aw and set its decision aside
and referred the case for determination by adifferently constituted tribunal. He also
held that Regulation 30 was subject to Regulation 3(2). [See now Regulations 3(2),
17(1) and 30 of the Single Payments Regulations 1981.] Seealso R(SB) 23/82; 30.3.4
i; 30.3.7 viii and 30.3.8 iii below. See also R(SB) 12/85(T).

i A claimant had 3 children. The eldest was in full-time employment and not a
member of the claimant’s assessment unit. The others were. A single payment was
awarded for abed for thesecond child. A few monthslater hegavethat bedtotheeldest
child whose own bed had collapsed. Hethen claimed asingle payment for another for
the second child. The appeal tribunal made an award for it on the groundsthat it was
satisfied that the provision which subsequently on consolidation became Regulation
10(2) of the Single Payments Regulations applied and that there had been achange of
circumstanceswithinthe meaning of theprovisionwhichlikewisebecameRegulation
6(1)(a) of thoseregulations. The Commissioner held that the claimant wasnot entitled
to the award. He accepted that, taken inisolation, the conditions of the substantive
provision (Regulation 10(2)) had manifestly been satisfied but said that it would not
betoo strongly stressed that no clai mant could successfully ground aclaim for any of
thesingle paymentsthesubject of Partsll to V111 (Regulation 7 to 30) of the Regulations
unless he couldfirst bring himself within the provisionsof Part | (Regulations1to 6).
He accepted that there had been a change of circumstances within the meaning of
Regulation 6(1)(a), but under Regulation 3(2) asingle payment could only be made
in respect of the purchase of asingleitem ‘where the assessment unit does not already
possess that item... and has not unreasonably disposed of, or failed to avail itself of,
such anitem’. (Followed in R(SB) 3/82 and R(SB) 16/86.)

i A claimantlivedinaSalvation Army Hostel which supplied himwith full board
and lodging. For asmaller charge he could provide hisown meals, using the Hostel’s
cooker, but supplying hisown utensils etc. The Commissioner held that for an award
to bemadeunder Regulation 9 of the Single Payments Regulations 1980 the conditions
under Regulation 3(2), amongst others, must be satisfied, namely in this case, that it
was not unreasonable for the claimant to cease to avail himself of the full board
facilities offered by the Hostel. (See now Regulations 3(2), 9 and 10 of the Single
Payments Regulations 1981.) See also 30.3.4 iii below.

iv Thereferencein Regulation 6(2)(j) of the Single Payments Regulations 1980,
theninforce, to ‘travelling expenses, legal fees, fines, costs, damages or subsistence’
was held to be by way of example of the ‘expenses arising on appearance in
acourt’ referred to at the beginning of that provision. It was not, nor did it
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purport to be exhaustive. The cost of providing clothing for community serviceswork
ordered by aMagistrates’ Court was accordingly held to be covered by that provision
and asingle payment in respect of such clothing was held to be prohibited. [See now
regulation 6(2)(j) of the Single Payments Regulations 1981.] See also 30.3.1 xxiv,
30.3.6 iii and 30.3.8 vi below.

Y A claimant, aged 72, requested a single payment to meet the cost of acoal bill
of £24.40. The fact that there was a serious risk to her health within the meaning of
regulation 30 of the Single PaymentsRegul ations 1980, theninforce, wasnot di sputed.
She had savings of £380, but these shewas saving for her funeral expensesand was not
prepared to spend them on anything else. The Commissioner held that regulation 30
was subject to regulation 5, as amended, but that regulation 30 was so widely drawn
that ‘ the only means’ included, among other resources, any money which wasavailable
forthepurpose, except when otherwiseprovided. [ Seenow regulations5and 30(1) and
(2)I of the Single Payments Regulations 1981 and regulation 6(2) of the Resources
Regulations1981.] (For fuller summary of factsof thiscase, see30.3.8viii below). See
also R(SB) 26/83, 17.3.9 xiii above.

vi A claimant asked for a single payment to meet hire-purchase debtsfor (a) agas
cooker and gasfire; and (b) acarpet, (a) and (b) being under separate agreements. Before
the date on which the claim was made the Gas Board had obtained judgment in the
County Courtinrespect of theclaimant’ shreach of agreement relating tothegascooker
and gas fire. The Commissioner held that:
1. by virtueof regulation 6(2)(j) of the Single Payments Regul ations 1980 (no
single payment to be made for, amongst other things, ‘ expenses arising from an
appearance in court such as... damages...’), the claimant was not entitled to a
single payment for the gas cooker or gasfire;

2. a carpet was an ‘equivalent’ to polyvinal floor coverings within the
meaning of regulation 9(4)(h) ibid and a single payment could be made in respect
of (b) above.

(Under the Single Payments Regulations 1981, see regulations 6(2)(j) and 9(h)
respectively.) See R(SB) 1/84, 17.3.5ixaboveand 30.3.1 xv below, and R(SB) 37/85,
30.3.1 xxiv bel ow.

vii  The phrase ‘avail itself of’ in what, on consolidation, subsequently became
regulation 3(2)(b)(ii) of the Single Payments Regulations 1981 was held to mean to
make use of or to take advantage of something. It presupposesthat thethingisalready
inexistenceand to hand. It doesnot meanto furnishitself with. Accordingly, where,
asinthiscase, aclaimant had for sometime been unemployed, he could not be said to
have failed to avail himself of something merely because he had failed to furnish
himself with it while he wasin employed (paragraph 9). Seealso R(SB) 50/83, 30.3.5
vii below.

viii  Whereaman claimed asingle payment of supplementary benefitinorder tovisit
his seriously ill mother who was resident in India, it was held that the need (as
distinguished from the circumstances) arose outside Great Britain (see regulation
6(1)(d) of the Single Payment Regulations 1980 and regulation 6(1)(f) of the Urgent
Cases Regulations 1980) (paragraphs 15(7) and 20(3)). Seealso 30.3.1xiii, 30.3.6iv,
30.3.8ix, 30.5.11i, 30.5.3ii and 30.5.4 i below.

iX On the question whether, for the purposes of the Single Payments Regulations
1980 a need was to be adjudged satisfied where the items required were available on
loan, the Commissioner held that the extent to which there was apressing need for the
item and the length of time for which the borrowed items were likely to be available
were questions of fact; that, if the borrowed items were questions of fact; that, if the
borrowed items were available on an indefinite basis, the need was extinguished; if,
however, the availability could not be relied upon, except as a short term emergency
expendient, theneed wasnot satisfied; all theevidencehadtobeconsidered andinthe
light thereof it had to be decided asafact, whether, as at the date of the claim, the need
had been sati sfied or wasstill subsisting (paragraph 9). R(SB) 10/82 distinguished. See
also 30.3.1 xiii below.

30.2.3

R(SB) 9/82

R(SB) 19/82

R(SB) 10/83

R(SB) 14/83

R(SB) 24/83
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R(SB) 26/83
(T

R(SB) 42/83
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R(SB) 38/83

R(SB) 47/83
(T

R(SB) 52/83
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X For the purposes of regulation 3(2)(a) of the Single Payments Regul ations 1980
(regulation 3(2)(a) of the Single Payments Regul ations 1981) the date of establishing
aperson'sneed for any itemisthe date of claim (not the date of decision of the claim).
The question whether the assessment unit already possessestheitem claimed or hasa
suitable alternative or has unreasonably disposed of, or failed to avail itself of, such
item should also be determined as at date of claim (paragraph 2 of second decision).
The claiman't failure to exercise sufficient care of her possessions while temporarily
away could not beregarded asadisposal of them by theassessment unit for the purposes
of regul ation 3(2) of the Single PaymentsRegul ations 1980 (paragraph 7 of the second
decision). Inso far, but only in so far, as the decision in R(SB) 23/82 - see 30.3.5 iv
below - istothecontrary, it should not befollowed. Thesamedateisappropriatewhen
determining whether the requirements of regulation 3(2)9b) have been satisfied.
(Paragraphs 17-23 of thefirst decision). Seealso 17.2.2iii,17.3.2x, 30.1.1ii, above,
30.3.1 xi, xiii, 30.3.8 viii, below. Followed in R(SB) 30/84, 30.3.7 xi below.

xi A claimfor asinglepayment hasto bedetermined whetherinitially or onappeal
by referencetotheposition at the date of claim (R(SB) 26/83). (Thisisto becontrasted
with a claim for supplementary pension or allowance which has to be determined on
the facts as at the date of the decision of the benefit officer or, on appeal, the date of
the decision of the appeal tribunal (R(SB) 9/81 and 1/82 and R(FIS) 1/82, para 20).
(Paras 6 and 7).

xii ~ Where anitem, such as clothing, isrequired in connection with the education
or training of aclaim and al soin connectionwith another purpose covered by the Single
Payments Regulations 1981 - e.g. in order to be able to start work -, itisonly if, asin
this case, the primary requirement is in connection with the education or training of
the claimant that regulation 6(2)(a) of those Regul ations precludes a single payment.

xii ~ ‘Item’ inregulation 3 of the Single Payments Regulations 1981 encompasses
not merely achattel, but everything for which asingle payment isavailableunder the
relevant statutory provisions (paragraph 8). Inthe case of a chattel purchased before
date of claim no need for it can still exist at that date and the claimant will be unable
to satisfy regulation 3(2)(a). However, where the item has only been borrowed, the
length of time for which it may be borrowed, the length of time for which it may be
borrowedisacrucial factor in determining whether the need hasbeen satisfied: R(SB)
10/82 and R(SB) 24/83 considered). (Paragraphs9and 10). Inthe case of servicesthe
single payment is in respect of the costs of such services. If the services have been
rendered but thecostshavenot been paid by thedateof theclaim, theneedfor ‘ theitem
inquestion’ will not have been sati sfied withinthe meaning of regulation 3. (Paragraph
13). Inrespect of both chattelsand services where the claimant has paid for theitems
in question by means of borrowed monies before claimaing asingle payment, thereis
no provision in the regulations to make a payment which would enabl e the claimant
torepay thelender. (Paragraph 12). Seealso 17.3.9xviii, 17.4.1ix, 30.3.ix, x,above,
and 30.3.7 iv below.

xiv A Tribunal of Commissionersheldthat section 1(3) of the1976 Act (requirements
to be taken into account for the purposes of that Act not to include medical, surgical,
optical, aural or dental requirements) did not operateto exclude payment under section
3(1) (single paymentsto meet exceptional need) inrespect of medical act requirements
(paragraphs 4 to 11 and 13 to 16). Supplementary Benefits Commissionv. Jul; Y v.
supplementary Benefit Commission[1980] 3WLR 436;[1980] 3All ER65;[1980] SB
40, pages 341 and 353 considered. Supplementary Benefits Commission v. Lamb
[1979] SB 24, page 185;R. v. Peter bor ough Supplementary BenefitsAppeal Tribunal,
ex parte Supplementary Benefits Commission[reDobson][1978] 3AIl ER887;[1977]
SB 9, page 67 andR. v. West London Supplementary Benefits Appeal Tribunal, exparte
Wyatt [1978] 2 All
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ER 314; [1977] SB 13, page 105, distinguished. See R(SB) 5/84, 30.3.1 xvii, 30.3.8
X, below, and R(SB) 37/84, 30.3.8 xiibel ow. Seealso R(SB) 23/87, 30.3.1 xxvibel ow.

[Note Regulation 6 of the Single Payments Regulations 1981 was subsequently
amended (See S.1. 1983/1630) specifically to exclude any medical etc needs.]

xv  TheCommissioner heldinrelationtothequestionwhether aclaimant’ sexisting
floor coveringwasa' suitable alternativeitem’ in the context of regulation 3(2)(b)(ii)
of the Single Payments Regulations 1981, that the question of suitability had to be
construed subjectively having regard to theindividual needs of the claimant, but not
to the point that personal idiosyncrasies were catered for to the exclusion of all
objective criteriabased on reasonableness (see also 17.3.5ix above). SeeR(A) 1/72,
15.1.2i,R(SB) 11/82, 17.3.9 xii, 30.2.11, 30.2.2iii, R(SB) 19/82, 30.3.1 viaboveand
30.3.4 iv, below.

xvi A claimant lived in a property within the meaning of regulation 6(1)(m) of the
Single Payments Regulations 1981, on terms that the local authority landlords were
responsible for structural repairs and external paintwork, and the claimant was
responsible for internal decoration. Thelocal authority had replaced some windows
of the property and adoor and painted their outsides. The claimant requested asingle
payment for the paint for their insides. It was contended by the benefit officer such
payment was excluded by the blanket exclusion of the above regulation because the
word ‘repair’ in that regulation included any painting which was * part and parcel of
repair of windowsand door’. Thiscontention was rejected by the Commissioner who
alsoheldthat theexpression‘inrespect of intheregulation had nowider meaningthan
‘for’ but he disallowed the claim for other reasons (see 30.3.5 viii, below). (Para8).

xvii A claimant for a single payment of supplementary benefit had 2 dependent
childrenwho had between them savingstotalling £800in abuil ding society, whichwas
not available to her in he ordinary meaning of that word. Her claim was disallowed
under regulation 5 of the Single Payments Regulation 1981 on the ground (in
substance) that she had disregarded capital of £800, notwithstanding that in the
ordinary meaning of thewords she had no capital at all and it washer children who had
the £800 between them. The Commissioner held that the aggregation provision in
paragraph 3(2) of Schedule 1 to the Act does not, without further specific provision
extend to single payments under section 3 (R(SB) 52/83)(para 5); but ‘ disregarded
capital’ includescapital of the claimant, her partner and dependants (para8). Seeal so
R(SB) 52/83, 17.10.1 iii and 30.3.1 xiv, above.

xviii A local authority tenant was liable for the repair of, amongst other things, the
repair of her fire, the property of thelocal authority. It needed new partsto replaceold
ones. Thetenant claimed asingle payment. The Commissioner held that replacement
of parts constituted a‘repair’ for the purposes of regulation 6(2)(m) of the Supp. Ben.
(Single Payments) Regulations 1981 and accordingly she was not entitled to asingle
payment.

xix  Thewords'exceptional need’ in section 3(1) of the Supplementary BenefitsAct
1976 andregulation 3(1) of the Supp. Ben. (Single Payments) Regul ations 1980 do not
confer any discretion. They arewords stating arequirement, not conferring adiscretion.
Itwill generally beamatter of fact and degree whether the case comeswithin them and
in reaching aconclusion on that, the tribunal will not be exercising adiscretion, but
usingitsjudgment in deciding whether onthefactsthe case comeswithintheprovision.
(Seejudgment of Court of Appeal printedin Appendix to the Commissioner’ sDecision.
For full summary of the facts and decisionsin this case see 30.3.7 ixbelow). Seealso
R(SB) 37/84, 30.3.8 xii below.
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xX Inrelationto regulation 3(2)(a) of the Single Payments Regulations 1981 and
thetimewhen‘ need’ must exist for the purposes of asingle payment of supplementary
benefit under regulation 26 of those Regulations to meet fuel costs and the extent of
that ‘need’, a Tribunal of Commissioners held that the ‘need’ can subsist only if, and
so far as, at the claim date, the fuel costs relied upon in support of the claim have not
been met by payment paragraph 12(3)). (For full summary of this case see 30.3.7 x
below).

xXi  Inacaseinwhichclaimwasmadefor asinglepayment toreplaceapair of worn
out shoes, the claimant had a serviceable pair of boots and a pair of wellingtons. The
Commissioner held that in the context of regulation 3(2) of the Single Payments
Regulations1981‘ asuitablealternativeitem’ meant somethingwhichwasasatisfactory
substitute for the item for which a single payment was being sought, i.e. satisfactory
inthe sensethat it fulfilled the essential purposes of that item, and he accepted that
industrial boots or wellington boots were not the equivalent of shoes, and did not
perform the function of shoes (paragraph 11). (For fuller summary of thisdecision see
30.3.8 xi below.)

xxii A claimant wasinreceipt of asupplementary allowanceand had no capital. She
claimed a single payment for the cost of decorating materials, which she had already
bought and paid for out of her supplementary allowance. Her claim wasdisallowed on
the basis that, as the items had been paid for before the date of claim, at the date she
had no existing need for the payment (R(SB) 8/81 and R(SB) 13/81. A Tribunal of
Commissionersheld that, because the claim had been made after the material had been
bought and the claimant had said that she had paid for them out of her allowance, the
adjudication officer and the appeal tribunal should have treated the claim as having
been made under reg. 28 of the Single Payments Regulations 1981 (para. 11) subject
towhat issaid below, thisthey should doin such cases, except whereitisobviousthat
such treatment could not give entitlement, eg where payment was made from money
borrowed for thispurpose (para. 11); sincethe present claim had been madethe Claims
and Payments Regulations 1981 had been amended by the insertion of anew reg.5B,
which enabled a claim to be treated as made up to 5 days before it was in fact made;
infuturethat regulation should beconsidered in such casesbeforeregulation 28 of the
Single Payments Regs (paras. 13 and 14). (See also 30.3.7 xi below.)

xxiii Itwasheldthat agirl who hadleft school at age 16 in June 1983 and who by virtue
of s.6(2) of the Supp. Ben. Act 1976 was not entitled to a supplementary allowance
because at the time of her claim for it she was a person who by virtue of r.10 of the
Conditions of Entitlement Regs 1981 fell to be treated as still receiving relevant
educationfor the purposes of s.6(2) of the Supp. Ben. Act 1976, wasnot entitled either
to an award under the Single Payments Regs 1981 because she was not a claimant for
thepurposesof those Regulations (para. 14). (For fuller summary of thiscase, see 30.4.3
v below.)

xxiv A claimant owed £300 under a court order to a hire purchase company. He had
not attended the court. He had been served with awarrant for £50 arrearson thisorder
and £8 costs. He claimed an award under the Single Payment Regs 1981 for this,
contending that the £50 was due in respect of his debt to the hire purchase company
and not asaresult of any court appearancewithinthemeaning of r.6(1)(j) of those Regs.
TheCommissioner heldthat theintention of r.6(1)(j) wasto cover thegenusof expenses
of any kind which resulted from court proceedings (para. 13); compliance with the
bailiff’ swarrant wasan expensearising fromacourt appearance; theregul ation applied
with equal effect to a claimant who appeared in court in person and one who did not
(para.13); and the expression ‘ expensesfrom an appearancein aCourt’ wasaperfectly
intelligible way of describing expenses arising from court proceedings (para. 14).
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Xxv A girocheque for a single payment was encashed but the cash itself was
subsequently lost by the claimant’ swife. A claim was then made for a second single
payment for the sameitem. The Commissioner held that the loss of the first payment
did not constitute amaterial changein ‘the circumstances surrounding that payment’
and that afurther payment was precluded by regulation 6(1)(a) of the Single Payments
Regulations. He gave an exampletoillustrate how in hisview regulation 6(1)(a) fell
to be applied in practice; and confirmed what he had said in R(SB) 15/81, 30.3.1 ii
above, that where a further single payment was awarded for the same item it was
necessary to identify the relevant change of circumstances.

xxvi  Theclaimant suffered from multiple sclerosisand asaresult was susceptibleto
cold. Heclaimed single paymentsfor anumber of itemsincluding amicrowave oven.
In considering whether the prohibition of single payments for medical, surgical,
optical, aural or dental needsinregulation 6(2)(n) of the Single PaymentsRegulations
applied, the Tribunal of Commissioners held that the regulation did not abrogate or
limit single payments regulations which specifically depended on the claimant
suffering fromsomeillnessor disability. A medical need wasaneed for amedical item
such as an insulin gun, but aneed for an item in everyday use, though arising from a
medical condition, was not amedical need. Theword ‘medical’ meant ‘ pertaining or
related to medicine,” or mattersnormally dealt with by aphysician. Seealso R(SB) 52/
83, 30.3.1 xiv above.

30.3.1

R(SB) 16/86

R(SB) 23/87
(M)
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2 M ater nity needs

i ‘It cannot be too strongly stressed that no claimant can successfully ground a
claimfor any of the single paymentsthe subject of Parts1l to V111 (regulations 7 to 30)
of the [Single Payments] Regulations unless he can first bring himself within the
provisions of Part | (regulations 1-6)’. See 30.3.1iiabove.

i It was held that the tenor of regulation 7 of the Single Payments Regulations
1980 (maternity needs) madeit clear that payment was to be made thereunder only for
the purposes of the purchase of such items as were necessary to meet the immediate
needs of achild whose birth wasimminent or who had recently been given birth to by
amember of the assessment unit. The‘immediate needs’ of anewborn baby had to be
considered having regard to thefact that the ‘ normal requirements’ of the child would
be met by an increase in the assessment unit’s requirements, leaving the ‘immediate
needs’ of thechildto bethoseitemsof equipment and outfitting needed onthechild’ s
becoming a member of the assessment unit. [See now regulation 7 of the Single
Payments Regulations 1981]. (For fuller summary of case, see 30.3.7 ii below). See
also R(SB) 29/84, 30.3.7 xi below.
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3 Funeral expenses

i ‘It cannot be too strongly stressed that no claimant can successfully ground a
claim for any of the single paymentsthe subject of PartsIl toVIII (regulations 7 to 30)
of the [Single Payments] Regulations unless he can first bring himself within the
provisions of Part | (regulations 1-6)’. See 30.3.1 ii above.

i A mother claimed a single payment of supplementary benefit for the funeral
expenses of her son. The benefit officer made an award equal in amount to those
expenses, less the (gross) value of the dead son’ s estate and the death grant under the
Social Security Act 1975. The questioninissue waswhether the gross or net val ue of
the son’ s estate should have been deducted from the amount of the funeral expenses
in computing the payment due to the mother. The Commissioner held that for the
purposes of the regulation 8(3)(a) of the Supp. Ben. (Single Payments) Regulations
1981, it wasthe gross value which fell to be deducted before deduction of unsecured
debts (paragraph 8).

i A claimant claimed asinglepayment for the cost of hismother’ sfuneral. Hewas
obliged by the undertaker to pay £300 in advance. This he obtained from afinance
company and paid before making his claim for the single payment. Some of the
expenses incurred were admittedly not essential. The essentiality of others was in
dispute, e.g. the cost of a coffin with satin robe interior and of the exclusive right of
burial in a new earth grave (as apposed to the cost of an ordinary grave in alocal
authority cemetery). It wascontended, amongst other things, on behal f of the claimant
that the £300 should beappropriated to thenon-essential expenses. The Commissioner
heldthat inregulation 8(2) of the Single Payment Regul ations 1981 theterm‘ necessary
documentation’ does not include items such as press notices; ‘ plain coffin’ refersto a
simple unadorned coffin and not necessarily to the cheapest available; in the context
of a‘simplefuneral’ theword‘ simple’ meansunpretentious. The Commissioner further
held that thetribunal should consider eachitem inregulation 8(2)(a) to (f) and record
asfact thereasonable cost of each item, having regard to the circumstances of the case
and record the total cost of the items which they accept as ‘ essential expenses of the
funeral’ and then proceed to deduct the amounts specified in regulation 8(3) and, in
particular, in accordance with regulations 8(3)(a), they should record the gross value
of the deceased’ s estate at the date of death. He further held that in the absence of
evidencethat separate contracts were placed for essential and non-essential elements
of thefuneral or that any express arrangements were made whereby the £300 advance
payment wastobeallocatedtothenon-essential itemsonly, theappropriateway todeal
withthat payment wasto apportionit rateably between the essential and non-essential
expenses of the funeral.

iv A man who had been in receipt of supp. ben. died leaving no estate. He was
survived by 3 brothersand asister. He had lived with one brother who claimed death
grant and arranged the funeral, but it was agreed among the 3 brothers and sister that
each should pay ashare of thefuneral bill. One of the other brothersand the sister were
in receipt of supp. ben. and both claimed single payments for their respective shares
of the funeral costs. Both claims were refused by the adjudication officer, but were
allowed on appeal. The adjudication officer appealed from the tribunal decision on
the grounds that a person who undertook to pay a part only of the funeral costs could
not qualify for asingle payment in respect of that part. The Commissioner held that
the operation of regulation 8 of the Single Payments Regulations 1981 isnot restricted
to one single claimant in respect of one given funeral; where there is more than one
claimant, it is necessary to read ‘amounts’ for ‘amount’ in the opening words of
regul ation 8(3) andto makeany reductionsprorata(para. 15); and that any death grant
should bededucted fromtheundertaker’ sbill beforeapportioning each share (para. 18).

% Theclaimant’ smother-in-law diedinthe UK and he sought asingle payment for
funeral expenses, includingthe cost of flying thebody to Rawal pindi for burial. I1twas
held by the Commissioner that the word ‘funeral’ in reg. 8 of the Single Payments
Regulations had to be given its ordinary and natural meaning in the con-
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text inwhichit occurred. That context related to expenses of afuneral or cremation.
‘Cremation’ had the settled meaning of the reduction of a corpse to ashesin lieu of
interment. The antithesis of ‘cremation’ was ‘funeral’” and it was in that sense that
funeral was used. It was not used in the sense of the ceremonies or religious services
which accompanied burial. The funeral or cremation must have taken place wholly
within the UK.
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4 Household expenses

i A claimant applied for an award of a single payment of supplementary benefit
to help meet the cost of replacing a pump in the central heating of hishome. Before
the date of his claim he had already replaced the pump and paid for it with money
borrowed from afriend. The appeal tribunal made an award of part of the cost under
regulation 17(1) of the Single Payments Regulations 1980. The Commissioner held
that the Regulations were designed to meet actual needs not covered by weekly
payments of supplementary benefit (see e.g. regulation 3(2)(b)). Sincetheclaimant’s
household already possessed a new pump at the date of claim there was no need for it
(regulation 3(2)(a)). Regulation 17(1) did not apply becausetheclaimant had financed
therepair in another way within the meaning of regulation 17(1)(d) by borrowing the
money from afriend and there was no provision for repaying such aloan tothelender.
Accordingly heheld the appeal tribunal had erred at law and set itsdecision aside and
referred the case for determination by adifferently constituted tribunal. Healso held
that regulation 30 was subject toregulation 3(2). [ Seenowregulations3(2), 17(1) and
30 of the Single Payments Regulations 1981] Seealso 30.3.1iaboveand 30.3.7 viii,
30.3.8 iii below. Also R(SB) 23/82 and R(SB) 12/85(T).

i ‘It cannot be too strongly stressed that no claimant can successfully ground a
claimfor any of the single paymentsthe subject of Parts|l toVIII (regulations 7 to 30)
of the [Single Payments] Regulations unless he can first bring himself within the
provisions of Part | (regulations 1-6).” See 30.3.1 ii above.

iii A claimantlivedinaSalvation Army Hostel whereresidentscould either receive
full board and lodging, or for a smaller charge, prepare their own means on a cooker
availableinthe Hostel. The claimant wished to prepare his own meals and requested
asingle payment for cooking utensils and crockery which the Hostel did not provide.
Theappeal tribunal made an award under regulation 9(3) of the Supplementary Benefit
(Single Payments) Regulations 1980, then in force. The Commissioner held that the
decision was erroneousin point of law. Anaward could not be founded onregulation
9(3) unless the claimant could bring himself within the regulation 9(1) which only
applied ‘ wheretheclaimant hasrecently becomethetenant or owner of an unfurnished
or partly furnished home'. The overwhelming inference appeared to be that the
claimant was only alicensee. The Commissioner also observed that it was not clear
whether the tribunal had had regard to regulation 3(2) and, in that connection,
expressed the view that it would have been desirable that the tribunal should have
recorded a finding of fact upon the question whether it was unreasonable for the
claimantto ceaseto avail himself of thefull board facilitiesoffered by theHostel. [See
now regulation 3(2) and 10(1)(a)(ii) and (2) of the Single Payments Regul ations 1981
and also regulation 9(3) ibid]

iv A claimant asked for a single payment to meet hire-purchase debtsfor (a) agas
cooker and gasfire; and (b) acarpet, (a) and (b) being under separate agreements. Before
the date on which the claim was made the Gas Board had obtained judgment in the
Country Court in respect of the claimant’s breach of agreement relating to the gas
cooker and gas fire. The Commissioner held that:-

1. by virtue of regulation 6(2)(i) of the Single Payments Regulations 1980
(no single payment to be made for, amongst other things, ‘ expenses arising
from an appearance in court such as of .... damages ...."), the claimant was not
entitled to a single payment for the gas cooker or gasfire;

2. a carpet was an ‘equivalent’ to polyvinyl floor coverings within the
meaning of regulation 9(4)(h) ibid and a single payment could be made in

r e s p e c t
of (b) above.

(Under the Single Payments Regulations 1981, see regulations 6(2)(j) and 9(h)
respectively.)
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See R(SB) 1/84, 17.3.5ix, 30.3.1 xv and R(SB) 37/85, 30.3.1 xxivabove.

% A claimant for a single payment of supplementary benefit had recently been
separated from her husband. Shehad remained inthematrimonial home. Thetenancy
of that homewasand had beenin her name. Beforetheseparation her husband had been
in receipt of supplementary benefit for himself and hiswife. Thewife now claimed a
singlepayment for certainitemsof furniture and potsand pans. Ultimately on appeal
to the Commissioner, the Commissioner held that:-

1. a person whose requirements and resources had for a period been
aggregated with those of another person for supplementary benefit purposes
could not be treated as having been ‘in receipt of an allowance’ for the period
within the meaning of regulation 9(2)(c) of the Single Payments Regulations
1980 (see subsequently regulation 10(1)(b)(ii) of the Single Payments
Regulations 1981) and that provision also appliesin the case of awife whose
requirements and resources were aggregated with those of her husband who
was the only person entitled to supplementary benefit in such circumstances

(paragraph 4);

2. asthe claimant had had the tenancy of the house for all the time she had
occupiedit, she could not be treated as a person who ‘ has recently becomethe
tenant or owner of an unfurnished or partly furnished house’ in the terms of
regulation 9(1) of the Requirements Regulations 1980 (regulation 10(1)(a) of
the Requirements Regulations 1981) (paragraph 6).

vi Inaclaim regarding arepair of a washing machine under regulation 10 of the
Singld PaymentsRegulations1980it washeld that first conditionsof regul ation 9(4)(i)
of those Regulations and Schedule 3, para 17 of the Requirements Regulations 1980
had to be satisfied. However, it wasto be noted that paragraph 17(a) of that Schedule
referredto‘all adult membersof the household’ (not only of the assessment unit); that
thelaundry, however, wasthat of the assessment unit only (not that of the househol d)
and that the reason why the laundry could not be done at home had to be either that
all the adult members of the household wereill, disabled or infirm or that there were
no suitable washing or drying facilities. No other reasons could be entertained.
(Paragraph 7). (The above provisions of the Single Payments Regulations 1980 were
subsequently amended and incorporated in regulations 9 and 10 of the Single
Payments Regulations 1981, albeit in different positions.)

In respect of aclaim regarding arefrigerator, a member of the assessment unit
must, for medical reasons, requireaspecial diet, which, by reason of itsspecial content,
must bekept at refrigerated temperatures. Thefact that the claimant cannot shop every
day isnot arelevant consideration. There must be evidence of itemsintheclaimant’s
diet which would not have been there had she been in perfect health. (Paragraphs 17
t019). (Regulations9(4) (k) of the Single Payments Regul ations 1980 - regul ation 9(k)
of the Single Payments Regulations 1981.) See also R(SB) 41/84, 30.3.4 x bel ow.

vii  Regulation 10(1)(a) of the Single Payments Regulations 1981 (installation of
essential household equipment); sub paragraphs (a) to (f) of regulation 13(1) ibid.
(removal expenses). An appeal tribunal had disallowed a claim for a single payment
of supplementary benefit to meet the costs of installing an electric cooker in the
claimant’ shousein England. Hehad moved therefrom Francewherehehad beenliving
and working until termination of hiscontract there. Thedisallowancewasonthebasis
that regulation 10(1)(a) required that one or more of sub-paragraphs (a) to (f) of
regulation 13(1) applied, but the claimant’s removal was not ‘within Great Britain’
withinthe meaning of that regul ation (seesubstantivepart thereof). The Commissioner
held that thiswasan error of law because, for the purposes of regulation 10(1)(a), only
sub-paragraphs (a) to (f) regulation 13(1) were to be applied to or in respect of the
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previoushome, not thesubstantivepart of that regulation (paragraph 7). Seealso30.3.5
vii below.

viii  Inaclaim for a single payment of supp. ben. under regulation 10(1)(a) of the
Single Payments Regulations 1981 for the purposes of furniture and household
equipment, a Tribunal of Commissioner held that the question whether *there was no
suitablealternativefurnished accommodation availableinthearea’ withinthe meaning
of that regul ation wasaquestion of fact for theappeal tribunal to decide, and explained
themeaning of each of thewordsquoted above. They also heldthat the onusof proving
that there was no such suitable alternative accommodation lay on the claimant, but
indicated the extent of that onus and how it might be discharged. They also held that
a submission by a presenting officer was not evidence unless he had some personal
knowledge of the case. The Tribunal in referring the case to another appeal tribunal
gave detailed directions as to how the questionsinvolved should be approached and
the notes which should be made by the chairman in the record of the proceedings.

iX Regulation 10(1)(b) of the Supplementary Benefit (Single Payments) Regulations
1981, which were certified as being for the purposes only of consolidating the
regulations thereby revoked, provided, amongst other things, that it was a condition
of entitlement to a single payment under that regulation that ‘the claimant... has not
recently become such atenant or owner’ (i.e. atenant or owner of an unfurnished or
partly furnished home). It was contended that that represented a substantive change
inthelaw fromthat contained inthe provision consolidated and accordingly wasultra
vires. TheCommissioner, after detail ed consideration of therelevant |aw (see A ppendix
1tothedecision), held that that condition in that regulation did represent achangein
thelaw whichwas' out withthe proper scope of amereconsolidation’ andwastherefore
ultravires; and accordingly in applying that regulation thewords‘the claimant ... has
not recently become such atenant or owner and’ shouldbeignored; but that, apart from
that, no question arose asto thevalidity of theremainder of the Regulations. (But NB.
Subsequent to thisdecision the effect of thisregulation was qualified by S| 1984/593,
r.2q.v.).

X A claimant for a single payment of the purchase of furniture was registered for
employment and suffered from epilepsy. Hisclaimwasrejected onthegroundsthat he
was not ‘chronically sick’ or ‘mentally disabled” within the meaning of regulation
10(1)(a)(ii) of the Single Payments Regulations 1981. The Commissioner, on appeal
against that rejection, held that both expressionsin regulation 10(1)(a)(ii) should be
given their ordinary meaning (R(SB) 16/83 applied); and that as the dictionary
definition of ‘chronic’ was a ‘ disease, deep seated or long continued, as opposed to
acute’ (see Chambers 20th Century Dictionary) the claimant’s epilepsy, as it had
continued for along period, could rightly be described as‘ chronic’ (para. 6). Seealso
R(SB) 11/82,17.3.9xii, 30.2.11i, 20.2.2 iiiabove, and R(SB) 16/83, 17.4.1xiii, 30.3.4
vi above.

Xi The claimant had lost the sight of one eye. He had been unemployed for some
two years and was registered as a Job Centre of the Department of Employment as a
disabled person. In 1983 he moved from bed and breakfast accommodation to an
unfurnished flat and claimed asingle payment of supplementary benefit for furniture
and household equipment. An appeal tribunal held, amongst other things, that the
claimant did not satisfy the conditions of regulation 10 of the Single Payments
Regulations 1981, because he did not meet the criteria of permanent and substantial
disablement laiddownintheNational AssistanceAct 1948, whichthetribunal adopted
in the absence in the Regulations of adefinition of theword ‘disabled’ in regulation
10. TheCommissioner heldthat thetribunal’ sdecisionwaserroneousat |aw for several
reasons (see para. 11 of the decision) and, in relation to the meaning of ‘disabled’, he
ruled that the tribunal had applied the wrong test: the word ‘disabled’ in regulation
10(1)(a)(ii) and 10(1)(b)(i) wasan ordinary word in the English language and was not
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toberestricted by referencetothecriterialaid downinthe 1948 Act; whether aclaimant
is physically disabled is a question of fact for the tribunal to decide (para. 12).

Xii It was held that for the purposes of r.10(1)(b)(ii) of the Single Payments Regs.
1981 the expression ‘in receipt of an allowance for a continuous period of 6 months
or more’ meant the 6 months immediately prior to the date of claim (para. 9).

xiii  Inregard to r.10(2), (3) and (5) of the Single Payments Regs. 1981 and the
purchaseandinstallation of areconditioned gascooker, the question arosewhether the
cooker actually purchased by the claimant could have been purchased more cheaply.
The Commissioner held that it was important to consider whether the item was
available to the claimant at the date of claim and in considering availability to take
account of whether the claimant lived, her age and other objective circumstances; the
amount awarded had to be for a reconditioned, not simply a second hand, cooker,
reconditioning required that the appliance should be thoroughly examined (usually
‘stripped down’) to see what renewable parts were worn and that all such parts which
were substantially worn should be renewed (para. 10(2) and (3)). Followed in R(SB)
22/86, 30.3.4 xv below.

xiv  An adjudication officer awarded a single payment for bunk beds based on a
quotation by a store he had contacted but of an amount lower than the estimates
supplied by the claimant. In her appeal the claimant made submissions about the
inaccessibility of that store. Held that aclai mant wasnot automatically entitledtothe
cost of anitem at the nearest or most convenient storeif asubstantial saving could be
made by buying the item at another reasonably accessible store. The accessibility of
the store was a question of reasonableness. For other synopses of this decision see
17.2.2 vii, 17.3.5 xii and 17 9.4 iii.

xv  Onanappeal involving asingle payment awarded for areconditioned cooker,
the Commissioner held that the meaning attached by the appeal tribunal to
‘reconditioned’, namely the standard laid down by the general law of goods, was
incompatible with the law laid down in R(SB) 30/85 (which the Commissioner
approved and adopted). Reconditioninginvolving apositive act whereasit would be
possible for goods to which nothing had been done to comply with the implied
conditionsunder the Sale of GoodsAct. By useof the sal eof goodsanal ogy thetribunal
had set too low a standard. A further synopsis of thisdecisionisat 17.3.8 xiv.

xvi A claimant whose previous home was furnished had been granted the tenancy
of afurnishedlocal authority house. He made aclaim for asingle payment for various
household items including carpets, curtains and a 3-piece suite. The claim was
disallowed on the ground that none of the conditions of r.10A of the Single Payments
Regs 1981 (Miscellaneous furniture and household equipment needs) were satisfied
and that r.30 (Discretionary payments) precluded payment for such miscellaneous
items. A Tribunal of Commissioners, by amajority decision, heldthat r10A isdirected
to people who must show that they have a range of miscellaneous furniture and
household equipment needs, as opposed to a need for an individual item. For other
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synopses of this decision see 17.2.1v, 17.3.2 xxii, 17.4.1 xxiii above and 30.3.8 xiv
below.

5 Housing expenses

i A widow with restricted mobility requested help towards the purchase of
wal lpaper for her kitchen and living room. It was stated as facts of the case presented
totheappeal tribunal that the existing wall paper wasfaded in placesand rubbed around
thedoorwaysand light switchesbut that it wasnot dirty, torn or peeling. Theclaimant
inher application had alleged that her kitchen had not been redecorated for 5yearsand
needed it badly. Thetribunal made an award in respect of the kitchen, but not of the
living room. The grounds of the decision were recorded as being that the tribunal
considered that ‘it is essential the kitchen be redecorated after five years but is not
satisfied that the same applies to the living room’. The benefit officer appealed
contending that there was no evidence to support the tribunal’s finding that the
redecorating was essential (see regulation 19(1) of the Single Payments Regulations
1980. * The Commissioner held that the word ‘essential’ in that regulation should be
construed asmeaning ‘ necessary’ inthesenseinwhichluxuriesaredifferentiated from
‘the necessariesof life’; there must be asubstantial need in terms of the modest general
standard of living to which supplementary benefitisdirected, although that might fall
short of that which isindispensableto sustainlife. Healsoheldthat it wasappropriate
to recognisethat an elderly widow of impaired mobility, living on her own, waslikely
to spend agreat deal of time in her kitchen and to become seriously depressed by its
increasing shabbiness etc, even though this constituted no danger to hygiene or
physical health. However the Commissioner in dismissing the appeal said that this
decisionimported nogeneral principlewarranting replacement of itemswhich though
still serviceable have become shabby; nor that after an interval of 5 years since last
redecorationaclaimantisnecessarily entitledto asinglepaymentunder regulation 19.
Followed in R(SB) 2/88.

*[See now regulation 19(1) of the Single Payments Regulations 1981]

i ‘It cannot be too strongly stressed that no claimant can successfully ground a
claimfor any of the single paymentsthe subject of Parts11 to VIII (regulations 7 to 30)
of the [Single Payments] Regulations unless he can first bring himself within the
provisions of Part | (regulations 1-6).” See 30.3.1 ii above.

iii A claimant applied for asingle payment for decorating material following the
insertion of adamp coursein hishome. Theappeal tribunal madeanawardfor emulsion
paint 3 months after the completion of the work and for wallpaper, if required, 12
months after that event, the time scale being that recommended by the building
contractor concerned. Theawardwasmade under regulation 19 of the Single Payments
Regulations 1980, then in force, paragraph (1)(c) of which had the effect of restricting
such apayment to cases where the need for redecoration was not connected with ‘ any
major repair renovation or alterationto the property’. Thetribunal, inrelation to that
restriction, recorded asitsfinding of factsonly that ‘ the need for redecoration was not
connected with any major repair or renovation, the provision of adamp-proof course
not being a major repair or renovation in the present part of the century’. The
Commissioner set the decision aside. The award in respect of the wallpaper was
erroneousin point of law: asingle payment could only be made where ‘ thereisaneed
for theitem in question’ (regulation 3(2)(a) ibid) and the tribunal expressly left open
the question whether the wallpaper would be needed. Further, inregulation 19(1)(c),
theepithet ‘ major’ applied notonly to‘repair’, butalsoto‘renovation’ and"alteration’.
Prima faciethework donewasan ‘alteration’ and in contravention of regulation 7(2)
of the Supplementary Benefit and Family Income Supplements (Appeals) Rules 1980

30.3.5

R(SB) 10/81

R(SB) 15/81

R(SB) 4/82



30.3.5

R(SB) 23/82

R(SB) 10/83

R(SB) 37/83

R(SB) 50/83

Supplementary Benefit: single payments

insufficient facts had been found to justify the conclusion that the alteration was not
major (see paragraph 8 of decision).

iv A claimant, who had temporarily beenrehoused whileimprovementswerebeing
carried out on her home by the Housing A ssoci ation who owned the property, incurred
removal expensesin subsequently returningtoher home. Sheborrowed themoney with
which to pay these expenses and later claimed a single payment of supplementary
benefit to cover those expenses and later claimed a single payment of supplementary
benefitto cover those expenses, busshehad not obtai ned competitiveestimatesfor the
cost of the removal and did not furnish any in pursuance of her claim. The appeal
tribunal decided that the claimant was entitled to the single payment on the grounds,
amongst others, that the claimant’s home ‘was structurally deficient and insanitary’
andthat aneedto cover theexpensesof moving back to her homestill existed, but they
recorded no factsupon which either of those 2 conclusionswasreached. On appeal by
the benefit officer from this decision, the Commissioner held that:-

1. atribunal must reach and record finding of fact material to their decision
in accordance with rule 7(2) of the Supplementary Benefit and Family Income
Supplements (Appeals) Rules 1980; thisrequirement isnot satisfied simply by
stating a conclusion which follows the wording of the relevant regulation

(paragraph 9);

2. it is neither expendient, nor permissible, for a Commissioner to give a
decision that atribunal should have given on the basis of facts which have not
been found by thetribunal and which do not appeal from the claimant’ s note of
evidence or from documents or other material before them (paragraph 10);

3. it isan essential condition for the award of a single payment that there
should beapresent need for theitem; wheretheitem hasalready been obtained
and paidfor, the need has al ready been satisfied and the conditionsof regul ation
3(2)(a) of the Single PaymentsRegul ations 1980 cannot be met. Decision R(SB)
8/81 followed (paragraph 11);*

4, therequirement in regulation 13(3) of the Single Payments Regulations
1980to providetwo competitive estimates, unlessthe Secretary of Statedirects
that only one estimate befurnished, isapre-condition to the payment of removal
expenses. Whereno estimateshavebeen obtained, thereisnoauthority to make
any payments (paragraph 11).
*[Insofar, butonlyinsofar, asthisdecisionrelatestothetimeasat whichthequestion
of “need’ should be determined and is not in accord with the tribunal decision R(SB)
26/83, 30.3.1.x above, it should not be followed (see paragraph 12 ibid).]

v The phrase ‘ marriage or relationship’ in what, on consolidation, subsequently
became regulation 13(1)(c) of the Single Payments Regulations 1981 was held to be
confined to the marriage or relationship between partners, a partner being one of a
married or unmarried couple. The relationship cannot legitimately be expanded to
include the relationship between ason and his parents (paragraph 8). Seealso 30.3.1
vii above, and 30.3.5 vii below.

vi It was held that under regulation 17 of the Single Payments Regulations 1980,
asamended, it wasthetotal costsof repairsetcwhich could not exceed £225, not simply
the balance of the costs after anex gratiapayment by an insurance company towards
them and that the conditions of regulation 17 were cumul ative, the non-satisfaction
of any of them being fatal to a claim under that regulation.

vii  Itrelationtoaclaim for asingle payment of supplementary benefit to meet the
cost of installing an el ectric cooker inthe hometo which the claimant had moved from
France with the woman with whom he wasliving as hiswife, the claimant contended
that he had moved to hisnew home because of the breakdown of thewoman’ smarriage
and her [eaving her marital homeand terminating her employment. The Commissioner
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held that in regard to sub-paragraph (c) of regulation 13(1) of the Single Payments
Regulations 1981 (removal expensesin consequence of death of, or divorce from, the
claimant’ spartner or any other breakdown of themarriageor relationship) thebreakdown
of the marriage or relationship therereferred to applied to that of the claimant and his
partner as‘an assessment unit’ (not to the breakdown of the marriage of the partner to
athird person) (R(SB) 10/83). See also 30.3.4. vii above.

viii A claimant rented hishouse from hislocal authority. Thehousewasaproperty
within the meaning of regulation 6(1)(m) of the Single Payments Regulations 1981.
Thelocal authority wasresponsiblefor structural repairsand external paintwork. The
claimant was responsible for internal decoration. Thelocal authority replaced some
windows and adoor and painted the outside of them. The claimant requested asingle
payment for the paint for theinsideof them. Thiswasrefused, for forefront of the benefit
officer’s contention being that any painting which was* part and parcel of therepair of
the windows and door’ was a ‘repair’ within the meaning of the regulation. The
Commissioner rejected that contention, but disallowed theclai m onthebasisthat none
of the 4 regulations (regs 17, 19, 21 and 30), which might have availed the claimant
inthecircumstancesof thiscase, did so-regulation 17, because, amongst other reasons,
that regulation would only have availed himif he had had avalid claim in respect of
the repairs themselves (see reg 17(1)(c) and para 11(b) of decision); regulation 19,
because the repair (to the windows and door) had been reasonably held to be amajor
repair and the need for the (internal) redecoration was connected with that major repair
contrary toregulation19(1)(c) (paras12and 13); regulation 21, becausethat regulation
seemedto bedirectedto chargeswhichwereendowed with some element of recurrence
(albeit irregular recurrence) and also becauseitsgeneral terms could not be allowed to
overridethevery specifictermsof regulation 19(1)(c) (paral5); regulation 30, because
there was no evidence that a single payment was the only means by which serious
damage or risk to the health or safety of a member of the assessment unit might be
prevented (para 16).

iX A man claimed asingle payment of supp. ben. to replacean outsidelavatory door
which had rotted with age. The estimated cost of the repair was £65 or £100 plus, in
either case, VAT, exclusive of glazing or painting. The claimant’s capital resources
amounted to £103.79. The questionsin issue where whether, in those circumstances,
hewas' unabletofinancetherepairinany other way’ withinthemeaning of regulation
17(1)(d) of the Supp. Ben. (Single Payments) Regulations1981 and asto the effect of
regulation 5 of those Regulations (effect of resources on amounts payable). The
Commissioner held that it was essential before applying regulation 5 to see whether,
apartfromthat regulation, therewastitleto the payment claimed (para. 12). Regulation
17(1)(d) has to be construed so as to exclude as a mode of finance the claimant’s
possession of asum less than the limit fixed by regulation 5, which was not treated as
aresourceat all (para. 13); that regulation envisaged financing of repairsby other means
than out of capital resourceswhichfell wholly to bedisregarded - e.g. by the obtaining
of aloan or mortgage on the property (para.14).

X The claimant wasin receipt of a supplementary allowance. Helivedinrented
accommodationin Chesterfiel d. Heobtai ned employmentin Croydon. That employment
began on 8 November 1982. Pending acquisition of permanent accommodationwithin
daily travelling distance from his work, he obtained temporary accommodation in a
hostel. On adatewhich wasnot in evidence and had not been found, but while hewas
still inreceipt of theallowance, heclaimed asingle payment for removal expenses. His
claim was decided on 22 November 1982 and was rejected on the grounds that he was
theninremunerative full-timework. The Commissioner held that thefirst question to
be determined by the adjudicating authority was the date of claim, because the ‘ need
for theiteminquestion’ hadto bedetermined asat thedate of claim and wasunaffected
by subsequent events (R(SB) 47/83) (paragraph 4); a‘ need’ for removal expenses may
continue throughout temporary residence, pending removal to unfurnished
accommodation (paragraphs 5 and 8(3)); an ‘item in question’ for the purposes of
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regulation 13 of the Single Payments Regulations 1981 is the cost of the removal, as
distinct from the need for the removal to be physically carried out (paragraph 7(1); it
is a condition for the payment of removal expenses under regulation 13 that the
claimant must providetow competitive estimates, unlessthe Secretary of Statewaives
the requirement for two, in which case the claimant must still provide one estimate
(R(SB) 23/82) theremoval hasbeen completed, eventhoughthecostisstill outstanding,
but the phrase ‘is moving’ in that regulation means the period between the decision
tomoveand completion of the removal (paragraph 12(1)); for an effective claim for
removal expenses, aclaimant must know at the date of claim where and approximately
when he expects to move (paragraph 12(2)).

xi Beforereconnecting aclaimant’ sgas supply the gas board required him to pay
asubstantial deposit assecurity against futuredefaultin payment. Theappeal tribunal
decided that he was entitled to a single payment for this under regulation 20 of the
Single Payments Regulations 1981. The Commissioner held that the word ‘ charges’
inthat regulationrelated to the costinvolvedinthe physical connection of supply and
all other expenses directly arising from it, but it did not cover charges imposed as a
condition of reconnection solely to facilitate payment of future accounts (para. 5); a
claim for a security deposit could be founded only on regulation 30ibid (para. 6).

xii A claimant, who had been unemployed for two years and in receipt of a
supplementary allowance, requested a single payment for removal expenses from
Rayleighin Essex to Cambridge, where he was due to begin an honours degree course
at the University. The benefit officer disallowed the claim, but the appeal tribunal

reversed that decision, because they felt that, on the facts of this case, the claimant’s
prospects of employment were likely to be very significantly improved as aresult of
hisfollowing hishonoursdegree course. (Regulation 13(1)(d) of the Single Payments
Regulations 1981 referred.) The Commissioner held that, in order to satisfy that
regulation, a claimant had to show that his prospects of employment would be
significantly improved as a direct consequence of the change of home (as opposed to
the consequence of entering on a degree course); that the supplementary benefit
legislation was directed to short-term considerations; and that regulation 13(1)(d)
proceeded onthebasisthat asaresult of the change of homethe claimant would either
be ableto undertake employment at oncein thevicinity of the place to which he had

moved, or enjoy improved prospects of employment in the near future (paragraphs 6

and 8).

xiii  Heldthat estimates of removal costsfor the purposes of regulation 13(3) of the
Single Payments Regulations did not have to be in writing.

xiv ~ Theclaimant lived alonein afour bedroomed local house. He had received a
single payment for decorating materials for two bedrooms. The appeal before the
Commissioner concerned aclaimfor asingle payment for decorating materialsfor the
other two bedrooms. The Commissioner held that regulation 19(1) of the Single
Payments Regulations 1981 did not mean that aclaimant could automatically receive
a single payment to cover all the internal redecoration required by his tenancy
agreement - it merely made it clear that the claimant must have some genuine interest
in having the home internally decorated. Nor did the word ‘essential’ mean that a
claimant in ahometoo large for hisrequirements was entitled to asingle payment for
internal decoration of the whole of that home. ‘Essential’ had been defined in R(SB)
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10/81. For another synopsis of this decision see 17.3.1 vii above.
6 Miscellaneous expenses

i ‘It cannot be too strongly stressed that no claimant can successfully ground a
claimfor any of the single paymentsthe subject of Parts11 to VIII (regulations 7 to 30)
of the [Single Payments] Regulations unless he can first bring himself within the
provisions of Part | (regulations 1-6).” See 30.3.1 ii above.

i A claimant requested an award for the purchase of tools needed for a 26 week
bricklaying course in which he worked under supervision and for which he was paid
£39 aweek. The question arose whether this was employment within the meaning of
regulation 23(1)(a) of the Single Payments Regulations 1980, thenin force (expenses
on starting work) or a training need within the meaning of regulations 6(2)(a) ibid
(which precluded payment for an educational or training need). The Commissioner
heldthat, indetermining whether thiswasemployment, regul ation 2 of those Regul ations
and regulations 2 and 10 of the Conditions of Entitlement Regulations 1980, thenin
force, (and in particular paragraphs (d) thereof) required to be considered and on the
factsof thiscase (see30.10.1 vii below) took the view that thiswasatraining need. He
also heldthat in determiningwhether nor not regulation 23(1) appliedtoany particul ar
case, it wasessential to know whether the claim was made before or after taking up the
employment (about whichtherewasno finding by theappeal tribunal inthiscase); for
it was aprerequisite of the application of that regulation that ‘ without such item the
claimant would be unable to take up which has been offered to him’. [See now
regulations 2 and 23(1)(a) of the Single Payments Regulations 1981 and regul ations
2 and 9(2)(d) of the Conditions of Entitlement Regulations 1981]

iii Community service work order by a Magistrates' court was held, obiter but
categorically, not to constitute employment withinthe meaning of regulation 23 of the
Single Payments Regulations 1980. [See now regulation 23 of the Single Payments
Regulations 1981.] See also 30.3.8 vi below.

iv For the purpose of regulation 22 of the Single Payments Regulations 1980
‘patient’” meansanin-patient in hospital or similar institution (paragraph 21). Seealso
30.3.1 viii above and 30.3.8 ix, 30.5.11, 30.5.3ii, 30.5.4 i bel ow.

Y A claimant for a single payment of supplementary benefit for voluntary
repatriation expenses appeal ed to the Commissioner against arejection of hisclaim.
Beforehisappeal washeard hewenttoliveintheY emen Arab Republicwherehiswives
and childrenlived, leaving with thosewho represented himinthe matter of thisappeal
noinstructionsastothegroundsfor appealing. The Commissioner neverthelessheard
the appeal (see 17.4.1 xixabove). Hefound error of law ontheface of therecord of the
appeal tribunal’s decision itself and remitted the case for a rehearing by a freshly
constituted tribunal. On the relevant regulation (reg. 25(1) of the Supp. Ben. (Single
Payments) Regs. 1981) heheldthat it isaprerequisite of the proper application of the
regulation to make a finding of fact asto the claimant’s country of birth and, if that
cannot be established, at | east to express afinding asto birth in acountry other than
those prescribed in the regulation; and, if that be established, to make findings as to
whether the claimant wished to return to the country of hisbirth or to go to any other
country (paragraph 4); the limitation on entitlement under the regulation that a
claimant should have been accepted for settlement in GB applies only to a claimant
wishing to return to a country other than the country of his birth (paragraph 5); the
phrase‘returntothecountry of hisbirth’ intheregulationreferstotheclaimant’ sreturn
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to within the geographical boundaries of the country as it was at his birth,
notwithstanding that the country is no longer extant (paragraph 6).

vi The claimant had applied for a single payment to meet travelling expenses to
collect her daughter from, and later return her to, guardians appointed by the Court
pending a hearing to decide on the daughter’ s custody. The Commissioner held that
the claimant could not bring herself with reg. 22(1)(c) of the Single Payments
Regulations because the word ‘ parent’ in the context of that regulation meant the
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natural mother or natural father, which would include an adoptive mother or adoptive
father but not someone who was merely discharging the duties of a parent.

7 Normal, additional and housing requirements

i For an award to be made under the provision which on consolidation became
regulation 27(1)(a)(ii) of the Single Payments Regulations 1981 (award to meet the
need for new or replacement clothing etc., wherethe need has arisen otherwisethan by
normal wear and tear - e.g. heavy wear and tear resulting from any physical disability)
theremust be evidence of heavy wear andtear. (For fuller detailsofthiscase, see17.4.4
ivabove.) Seealso R(SB) 12/82 and 14/82.

i ‘It cannot be too strongly stressed that no claimant can successfully ground a
claimfor any of the single paymentsthe subject of Parts1l to V111 (regulations 7 to 30)
of the [Single Payments] Regulations unless he can first bring himself within the
provisions of Part | (regulations 1-6). See 30.3.1iiabove.

iii A claimant requested a single payment in respect of apair of boots for himself.
Hewasnot entitledto an award under regul ation 27 of the Single PaymentsRegul ations
1980, then in force, because the need did not arise otherwise than by normal wear and
tear. He said he had recently bought coats for his children, then aged about 4 and 3
years, 18 months and 7 months respectively, and that he had not been able to afford
to set asideany money for clothing or footwear (for himself). Theappeal tribunal made
an award, purporting to do so under acombination of regulations 7 (maternity needs)
and 26* (under which asingle payment could be made upon the basis, amongst others,
that the claimant had spent on any item for which, had he claimed it, asingle payment
would have been made under the regulations, money set aside to provide any item to
whichthe (prescribed) category of normal, additional or housing requirementsrel ated).
The Commissioner set asidethetribunal’ sdecision asbeing erroneousin point of law.
He held that there was no evidence that the claimant had set aside any money for any
category of item. Further, thetenor of regulation 7 madeit clear that payment wasto
bemadethereunder only for the purpose of the purchase of suchitemsaswerenecessary
tomeet the‘immediateneeds’ of achildwhosebirthwasimminent or who had recently
been given birth to by a member of the assessment unit. The ‘immediate needs’ of a
newborn baby had to be considered having regard to the fact that the ‘normal
requirements’ of the child would be met by an increase in the assessment unit’s
requirements, leaving the‘immediateneeds’ of the childto bethoseitemsof equipment
and outfitting needed on the child’ s becoming amember of the assessment unit. * [See
now regulations 7, 27 and 28 of the Single Payments Regulations 1981] See also
R(SB) 29/84, 30.3.7 xi bel ow.

iv A claimant requested asingle payment of supplementary benefit for thepurchase
of anovercoat for hispregnantwife. Owingto her pregnancy her own coat wastoo small
for her and she had had to borrow one from arelative. The Commissioner held that:-

1. asthewife had the use of aborrowed overcoat she did not have aneed for one
withinthemeaning of regulation 27(1)(a)(i) of the Single Payments Regul ations 1980;
there might be cases where a borrowed item does not satisfy a need, but where the
situation giving rise to the need is pregnancy, which is obviously a temporary
condition, a borrowed item may well be capable of satisfying the temporary need,;
however the availability to the claimant’s wife of her own overcoat did not, since
regulation 27(1)(a)(j) expressly contemplated an item of clothing etc. which needed
to be replaced on account of pregnancy (paragraph 14(1));

2. the expression ‘possess’ in regulation 3(2)(b) means no more than ‘have’
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(paragraph 14(2)); and

3. inanswer to asubmission that regulation 3 wasinconsistent with regulations 9,
12 and 27(1) and soultravires, evenif it were so inconsistent, that would not makeit
ultravires, but amatter for the determining authoritiesto deal with by the application
of the rules of construction (paragraph 13).

See also R(SB) 24/83, 30.3.1 ix and R(SB) 47/83, 30.3.1 xiii above.

Y A claimant, who wastall and big to match and wasin recei pt of a supplementary
allowance, claimed a single payment for clothing on the ground that is clothes cost
more than those of an average sized man. There was no medical evidenceto indicate
that his size was due to any illness. The benefit officer disallowed the claim on the
grounds that the claimant had not established need for the clothing. The appeal
tribunal allowed it under regulation 27(1)(a)(iv) of the Single Payments Regulations
1980 on the grounds that the claimant’s size was a physical disability. The benefit
officer appealed. The Commissioner upheldtheappeal, holdingthat adeformity might
be a physical disability, but size by itself, in the absence of medical evidence that it
isduetoillness, isnot.

Vi A woman, relying upon arepresentation of avisiting officer of the Department
of Health and Social Security that she would be entitled to a grant of supplementary
benefit for the purchase of furniture and, being offered it at abargain price for aquick
sale, bought it by increasing her bank overdraft, was then refused the grant. The
Commissioner, after describing the position of the visiting officer visavisthe benefit
officer and the functions of the latter, held that it wasthe duty of the benefit officer to
determine each case solely upon the basis of the relevant legislation; that, if that
legislation did not confer entitlement upon the claimant, the benefit officer could not
lawfully make an award; and that there wasthuslittle scope for applying the doctrine
of estoppel tothefunctionsof thebenefit officer - least of all wheretherepresentations
relied upon were made by a party over whom he had no control and for whom he had
no responsibility (paragraphs 5 and 6). See 13.6.1iii above. Also, paras 10 to 12 of
R(P) 1/80 and para 18 of R(U) 11/80.

vii  The Commissioner held that the need of anew duffle coat for achildin order to
enableitto attend nursery school for thefirst timewasout with regulation 27(1) of the
Single Payments Regulations 1981, becauseit arose ‘in the normal course of events’,
namely, because the child concerned was growing up (paragraph 3).

viii  Inrespect of anitem already bought by aclai mant asingle payment was payable
under regulation 26 of the Single Payments Regulations 1980 if the claimant showed
(a) that, if hehad claimed asinglepayment for theitem beforehehad boughtit, hewould
havebeen entitled to the payment under the other provisionsof those Regulations; and
(b) that he had set aside money from his normal weekly supplementary benefit
allowance to provide for any items to which the category of normal, additional or
housing requirementsrel ates; and (¢) that asaconsequenceof usingthemoney set aside
he could not reasonably be expected to meet the cost of any item or items of that
category; and (d) it was essential that he should meet that cost; and (e) he satisfied, in
this context, the over-riding requirements of regulation 3 of these Regulations. (On
consolidation the provisions of regulations 3 and 26 became regulations 3 and 28 of
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the Single Payments Regulations 1981.) See R(SB) 8/81, 30.3.1i, 30.3.4 iaboveand
30.3.8 iii below. Distinguished in R(SB) 30/84, 30.3.7 xi below.

X A claimant seeking clerical employment requested a single payment of

supplementary benefit for variousitemsof clothing sothat shecould appear presentable
atjobinterviews. Shesaidthat sheonly had afew clothes; that these were not suitable
for the purpose owing to their existing state; and that she had been borrowing clothes
from her sister. The appeal tribunal upheld her appeal from the benefit officer’s
rejection of her claim and the Commissioner, in relation to regulations 3 and 27 of the
Supplementary Benefit (Single Payments) Regulations 1980, held that the phrase
‘exceptional need’ in regulation 3 conferred a comparatively wide discretion (para.

13); the word ‘possess’ in regulation 3(2) meant something more than having a
transitory right to wear clothes conferred by a temporary loan of them (para. 15);

borrowed clothes did not amount to a ‘ suitable alternative item’ within the meaning
of regulation 3(2)(b) for a person wishing to attend interviews for responsible jobs
(para. 16); and on the evidence available it was open to the tribunal to have reached
the conclusion that the need to ook presentable for job interviews was a need which
arose ‘ otherwise than by normal wear and tear’ within the meaning of regulation 27
(para. 19).

The Court of Appeal (see Appendix to Commissioner’s Decision) disagreed with the
first and last of the above conclusionsand held that ‘ exceptional need’ in section 3(1)
of the Supplementary Benefits Act 1976 and regulation 3(1) of theabove Regulations
did not confer any discretion upon the tribunal; the words stated arequirement and it
would generally be a matter of fact and degree whether the case came within the
provision and, in reaching a conclusion on that, the tribunal would not be exercising
adiscretion, butusingitsjudgement. Theinferencesthe Court drew fromthefactswere
that theclaimant’ sclotheswerenotinherently unsuitablefor thejobinterviewsif they
had been in asuitable condition, but they were not; accordingly the claimant had not
discharged the onus of proof under regulation 27 that her need arose ‘ otherwise by
normal wear and tear’ and the tribunal were not entitled to find as they did. The
Commissioner’sdecision was accordingly set aside. See also R(SB) 37/84, 30.3.8 xii
below.

X Inrelationtoregulation 26 of the Single PaymentsRegul ations 1981 (fuel costs)
and in particular to thetimewhen therelevant need must exist; the extent of that need;
and the nature of the requirement that the fuel costs are greater than the amount * put
asidetopay forthem’, aTribunal of Commissionersheldthatthe‘need’ cansubsistonly
if and so far as at the claim date the fuel costsrelied upon in support of the claim have
not been met by payment (para. 12(3); and thereisno qualifying requirement that the
claimant shall put anything aside; the force of the words ‘put aside’ is limited to
shutting out aclaimant who, although faced with an unsatisfied liability for fuel costs
at thedate of claim, hasin fact set aside asum sufficient to satisfy that liability (para.
15). The Tribunal also held that once a claimant, being otherwise eligible for Supp.
Ben., has steered himself through theinitial gateway of regulation 26(1), the amount
of award prescribed under regulation 26(2) takes no account of the amount (if any)
which hehas set asideto meet therelevant fuel costs, and any inferenceto the contrary
whichmight bedrawnfrom (R(SB) 26/83isto berejected asat variancewith thecorrect
interpretation of the law on the point (para. 19); claims under subparagraphs (a) and
(b) of regulation 26(1) can be made at the same time and be embraced in asingleclaim
(para. 21(2) and (3)); the adjudicating authority can hold that the requirements under
regulation 26(1)(a) are satisfied notwithstanding that theindividual claimant cannot
establisha‘'norm’ by referenceto antecedent consumptionfigures(e.g. because he has
only recently moved into the accommodation); they can do this by applying a
‘yardstick’ by referencetotheparticul ar period andtoinformation provided fromother
sources (para. 23(1)); under regulation 26(2)(a) the amount of an award within
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paragraph (1)(a) of that regulation is the amount by which consumption has

exceeded the normal (para. 23(2)); under regulation 26(2)(b) the amount of an award
istheamount equal to onehalf of theaggregate costsof fuel incurred fromtheclaimant’ s
useof theheating systemduringthefirst 6 monthsof itsuse; notwithstanding anything
to the contrary in R(SB) 26/83, benefit can be claimed and awarded for each of two
successive parts of that period (paragraphs 24(2) and 25(3) and (5)) (but NB since the
period concerned in this case, regulation 26(2)(b) was amended so as to make the
position ‘unequivocal’ - see para. 3 of the Tribunal’sdecision). See also R(SB) 1/86,
30.3.7xiv. SeeR(SB) 9/86, 30.3.7 xvbel ow, for theapplication of regul ation 26(1)(a).
Held in R(SB) 17/86, 30.3.7 xvi below, that the words ‘outstanding liability’ in
paragraph 18(1) of R(SB) 22/84 were not intended to embrace a standing charge.

Xi A claimant requested single payment for items of clothing on grounds that he
had not received certain additional requirements and single payments in the past to
which hewasentitled. Requestsfor these other paymentswere the subject of separate
claims (and appeals). The adjudicating officer refused all the claims, but before the
hearing by the appeal tribunal had taken place, he had reviewed one relating to
requirements, andthetribunal awarded and backdated two moreadditional requirements.
The single payment decision, which was the last of the appeals to be heard by the
tribunal, was confirmed, and against that decision the claimant appealed to the
Commissioner. The Commissioner held that, for the purposes of aright to asingle
payment; the ‘need’ for its falls to be determined as at the claim date R(SB) 26/83
(paragraph 8(2); in regulation 28(1) of the Single Payments Regulations 1981 the
concluding prescription ‘and as aconsequence....” appliesto both sub-paragraphs (a)
and (b) of that regulation (paragraph 17(2)); inthe context of ‘ hasnot received’ in sub-
paragraph (a), itisunnecessary to consider the non-receipt of some amount beforethe
date of claim for which, by reason of remoteness, no casual link with the item now
claimed can be forged; however, that apart, all dated prior to and including the date
of claim are prospectively relevant, but nolater dates (R(SB) 26/83 (paragraph 18(1));
thetribunal erredinlaw intakingintoaccount awardsmadeby theadjudicating officer
since the date of claim or their own awards or other appeals determined that day;
paragraph (3) of theregulation operatesonly to of fset asingle payment made under this
regulation against theaward of arrearsof supplementary benefit whichformedthebasis
of that singlepayment and whichismade subsequent to the award of the single payment
(paragraphs 19 and 20).

R(SB) 36/83, 30.3.7 viiiabove, distinguished. Seealso R(SB) 7/82, 30.3.2ii and
30.3.7 iii above.

xii A claimant wasin receipt of asupplementary allowance and had no capital. She
claimed a single payment for the cost of decorating materials, which she had already
bought and paid for out of supplementary allowance. Her claim wasdisallowed onthe
basisthat, astheitems had been paid for before the date of claim, at that date she had
no existing need for the payment (R(SB) 8/81 and R(SB) 13/81). A Tribunal of
Commissioners held that the adjudication officer and the appeal tribunal should have
treated thisclaim ashaving been made under reg 28 of the Single Payments Regs 1981
andinfutureRegs. 1981 andinfuture, subject totheapplication of reg 5B of theClaims
and Payments Regs 1981, asamended, the should so treat such cases (parall, 13 and
14) (see 30.3.1 xxi above); that, in considering reg. 28, that regulation should be
construed asif it read ‘ has spent, on any item for which, had he claimed it, before he
acquiredor paidforit, asinglepayment woul d havebeen madeunder theseregulations....’
(para 16); and lastly that the phrase ‘money set aside’ should be given a liberal
interpretation and there must always be a strong presumption that in any given week
the whole of the relevant pension or allowance has been set aside to provide for items
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towhichthecategory of normal, additional or housingrequirementsapplies(paral?).

xiii A man claimed single paymentsof supp. ben. inrespect of clothing on grounds
that hehad rapidly gained weight (4 stonein 12 months) and hisclothesnolonger fitted
him. Hisclaim was rejected on grounds, amongst others, that * there was no evidence
of rapid weight gain’, the adjudicating officer being unable to accept that there had
been *without supportive evidence or that medical evidence would not be available
insuch circumstances’ and the AOsview wasthat ‘ the claimant’ sneed for clothing ....
arose through normal wear and tear’. The Commissioner held that at the time when a
single payment claim is made the AO should determine and record what was claimed,
identify what circumstances required investigation and determination whether the
claimant had established aneed under reg. 3 of the Single Payment Regs. 1981 for the
itemsclaimed (para7). Healso held that under reg 27(1)(a) of those Regs. needs other
thanthoseexemplifiedinthat provision might fall to beconsidered, if they arose other
than by normal wear and tear; ‘rapid’ lossor gainfor the purposesof that provisionfell
to be determined in accordance with the ordinary use of that word and a steady |oss or
gain was not necessarily precluded (paras 8(2) and 9). He further held that there was
noruleinEnglishlaw that corroboration of the claimant’ sown evidencewasnecessary
and when adjudicating authority rejected it, it should identify the ground for such
rejection. In this matter he commended to the attention of all concerned with
adjudicating on supp. ben. claimsparas. 6 and 7 of R(I)( 2/51 (paral14). Helastly held
that reg. 27(1)(a) did not requirethat aneed arising otherwise than by normal wear and
tear had to be a need arising from some medical condition (para 16).

xiv  Theclaimant movedin January 1983 into ahouseentirely by electricfires; gas
central heating was installed in February 1984. In July 1984 the claimant, then
receiving supplementary allowance, claimed a single payment to assist with an
electricity bill. TheCommissioner heldthatin considering regulation 26 of theSingle
Payments Regulations 1981 regard must be had to all fuel costsinvolved in heating
the home; it was for the claimant to establish that the fuel costs were greater than the
money put asidefor them, which could bedoneby establishing that noamount had been
put aside (R(SB) 22/84, 30.3.7 x above, followed); it was hecessary for the claimant to
have been entitled to supplementary benefit at the date of claim but not throughout
therelevant period; theword ‘recently’ asused in regulation 26(1)(b) wasto be given
itseveryday meaning. The Commissioner also held that the tense used in regulation
26(1)(b) was one which ‘in its context defeats the intention of the [Regulations]’
(Stocksv. Frank Jones(Tipton) Ltd[1978] 1WLR 231, at p.239), and that theregul ation
should be construed and applied asthoughit read * (b) of the membersof the assessment
until wereunfamiliar with thecost of running the heating systemintheir homebecause
they had recently moved to that home or the systemhad recently beeninstalled’. See
also R(SB) 22/84 at 30.3.7 xabove.

xv  TheTribunal of Commissioner held that successful claimsfor single payments
under regulation 26(1)(a) of the Single Payments Regulations had to satisfy three
conditions: (1) the fuel costs of the assessment unit must have been greater than the
amount put aside; (2) there must have been a period of exceptionally severe weather;
and (3) that period must haveresulted in consumption greater thannormal . Withregard
to condition (1), thereferenceto the amount put aside indicated that the regul ation as
awholehad to beinterpreted by referenceto the circumstances of the assessment unit
and not the average circumstances of the overall population. The question whether
there had been exceptionally severe weather had to be decided by reference to the
claimant’slocality. Thewordsusedinrelationto condition (2) wereordinary English
words; when applied to the British climate ‘exceptionally’ meant no more than
‘“unusually’ or ‘abnormally’. Whatwasexceptional or abnormal at oneplace, or atone
season, might or might not beexceptional at another placeor season. What wasrequired
was that the period (whether of aweek or more) to which the fuel costsrelated should
includesomeperiod (long or short) of exceptionally severeweather. If theweather had
resulted in exceptionally high consumption of fuel, that could be treated as
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evidence that there had been a period of exceptionally severe weather. Whether,
as required by condition (3), there had been consumption greater than normal
hadto bedetermined on theevidence, such asevidenceof theclaimant’ sconsumption
over previous years, personal knowledge of the weather prevailing in the area, and
evidence from gas and electricity boards as to domestic consumption generally.
Meteorological statistics were a part only of the evidence to be considered. The
adjudicating authorities had been entrusted with making value judgements and it
would be wrong to apply arbitrary rules of thumb. See 18.5.1 ii for a synopsis
consequent upon this decision.

xvi  The limitation of the amount payment to meet fuel costs under regulation
26(1)(a) of the Single Payments Regulations to the excess over normal consumption
was held to impose alimited meaning on the term ‘fuel costs' throughout regulation
26. Consequently astanding chargefor gasor electricity could not beincludedinthe
calculation of asingle payment under regulation 26(1)(b) where the assessment unit
were unfamiliar with the running costs of the heating system in the home into which
they had recently moved. S(SB) distinguished inthe sensethat thewords’ outstanding
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liability’ in paragraph 18(1) of that decision were held not to be intended to embrace
a standing charge (see 30.3.7 x above).

8 Discretionary payments

i A claimant, after discharge from prison, claimed a single payment to purchase
shaving equipment andtwotowels. Anappeal tribunal madean award under regul ation
30 of the Single Payments Regulations 1981, concluding that a payment was essential
to prevent risk to the claimant’ s health. The Commissioner held on appeal that such
an award could only be made where it was the only means to prevent serious damage
or seriousrisk tothe health or safety of theclaimant. Therewasno evidenceto suggest
that failure to make such an award would have had such serious consequences.
(Followed in R(SB) 8/82.)

i The question whether a single payment under regulation 30 of the Single
Payments Regul ations 1980 was the only means of preventing serious damage or risk
tothehealth or saf ety of amember of an assessment unit was essentially one of fact and
degree. Followed in R(SB) 4/85.

iii A claimant applied for an award of a single payment of supplementary benefit
to help meet the cost of replacing a pump in the central heating of hishome. Before
thedate of claim hehad already replaced the pump and paid for it with money borrowed
fromafriend. The appeal tribunal made an award of part of the cost under regulation
17(1) of the Single Payments Regulations 1980. The Commissioner held that the
Regulations were designed to meet actual needs not covered by weekly payments of
supplementary benefit (see eg regulation 3(2)(b)). Since the claimant’s household
already possessed a new pump at the date of claim there was no need for it (regulation
3(2)(a)). Regulation 17(1) did not apply because the claimant had financed therepair
inanother way withinthemeaning of regulation 17(1)(d) by borrowingthemoney from
afriend andtherewasno provision for repaying such aloantothelender. Accordingly
he held that the appeal tribunal had erred at law and set its decision aside and referred
the case for determination by a differently constituted tribunal. He also held that
regulation 30 was subject of regulation 3(2). [See now regulation 3(2), 17(1) and 30
of the Single Payments Regulations 1981] Seealso30.3.1i,30.3.4i and 30.3. 7 viii
above, and R(SB) 12/85 (T).

iv A claimant, whose previous home had been destroyed by fire, claimed an extra
allowanceto cover the cost of eating out for theweek when hisnew homedid not have
acooker. The appeal tribunal awarded a single payment, under the provision which
subsequently, consolidation, wasreplaced by regul ation 30(1) (b) of the Single Payments
Regulations 1981, to cover the extracost which had beenincurred by eating out. The
grounds of the decision were that ‘ exceptional hardship had been caused by the extra
expenseof hotfood’, whichwas' apossiblerisk of health’. The Commissioner heldthat
regulation 30 was a‘long stop’ discretionary provision enabling a single payment to
be made in cases of exceptional need which could not otherwise be met and when the
consequencesof deprivationwerelikely tobeserious. Theprovisionthereforeshould
be broadly rather than over-strictly construed and an award under it should not be
disturbed unless upon no reasonable view could the circumstances have enabled the
discretion to have been legitimately so exercised. However, a pre-requisite for the
operation of regulation 30 was that there was an existing exceptional need and the
payment was the only means by which serious damage or serious risk to the health or
safety of, in this case, the claimant could have been prevented. The provision looked
forward, not back. Any such seriousrisk or damage must already have occurred before
the date of his claim and so no payment under the regulation could have averted it.
Further the grounds of the tribunal’ s decision fell far short of the statutory criterion.
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probabilities and not just simply suggested as possible. In the case of clothing or
footwear, it might be shown that a claimant was a member

of aclothing club. Evidence as to borrowing or credit facilities would have to be
compelling before it could be determined that such means were available to a person
entitledtoasupplementary pensionor allowance. Butregulation30issowidely drawn
that ‘the only means’ among other resources, any money which is available for the
purpose, except when otherwise provided. The claimant’s savingswere so available.
See also R(SB) 26/83, 17.3.9 xviii, 30.3.1 xabove.

iX A man claimed a single payment of supplementary benefit in order to visit his
seriously ill mother who was resident in India. He was held not to be entitled to it
because his mother was not a member of his assessment until and so the condition of
regulation 30 of the Single Payments Regulations 1980 and regul ation 24 of the Urgent
Cases Regul ations 1980 that such paymentswas the only means of preventing serious
damage or risk to the health or safety of a member of the claimant’ s assessment until
was not satisfied (paragraph 7 and 9). See also 30.3.1 viii, 303.6 ivabove and 305.1
i, 30.5.4 ibelow.

X A claimant for a single payment of supplementary benefit had 2 dependant had
2 dependent children who had between them savingstotalling in a building society,
whhch was not available to her in the ordinary meaning of that word. Her claim was
disallowed under regulation 5 of the Single PaymentsRegul ations 1981 ontheground
(in sub-stance) that she had disregarded capital of £800, notwithstanding that in the
ordinary meaning of thewords she had no capital at all and it washer childrenwho had
the £800 between them. The Commissioner held that the aggregation provisionsin
paragraph 3(2) of Schedule 1 to the Act does not, without further specific provision
extend to single payments under section 3 R(SB) 52/83) (para 5); but ‘disregarded
capital’ includes capital of the claimant, her partner and dependants (para 8); for the
purposesof regulation 30 of the Single PaymentsRegulations 1981, thedetermination
of means includes ‘disregarded capital’ but for those purposes the capital must be
availablein the ordinary sense of theword (para13). Seealso 30.3.1 xvii, R(SB) 52/
83, 17.10.1iii and 30.3.1 xivabove.

Xi A claimfor asingle payment to replace apair of shoeswhich wereworn out was
refused by the benefit officer. The claimant had a serviceable pair of bootsand apair
of wellingtons. Theappeal tribunal upheldtherefusal onthegroundsthat theneed had
ariseninthenormal course of eventswithinthe meaning of regulation 27 of the Single
Parent Regulations 1981 and that the claimant had other means - i.e. alternative
footwear - by which he could avoid seriousrisk and damageto health and saf ety within
the meaning of regulation 30 bid. The Commissioner held that in regulation 27 the
expression ‘normal course of events' waswider than the expression ‘novmal wear and
tear’ and accordingly theformer included thelatter (para7); inthe context of regulation
3(2) ‘asuitable alternative item’ meant something which was a satisfactory substitute
for theitem for which asingle payment was being sought, i.e. satisfactory in the sense
that it fulfilled the essential purposes of that item, and in this case he accepted that
industrial boots or wellington bootswere not equival ent of shoes and did not perform
thefunctionsof shoes(parall). Healso heldthat thewords' means' inregulation 30(1)
wasnot limitedtofinancial means; it extendedto expedientsother thantheapplication
of financial resources (para12). See R(SB) 4/86, 30.3.8 xiiibelow, in relation to the
term ‘only means’ in regulation 30(1).

xii A woman claimed either an additional requirement or series of single payments
to meet the costs of fares to accompany her child to school. (The child was very
young). The appeal tribunal had awarded her a series of single payments. The
Commissioner held that this was an error of law; ‘exceptional need’ in section 3(1)
of the 1976 Act was not apt to include arequirement which continued week by week,
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such as a requirement being met, if at all, by inclusion in the normal, additional or
housing requirements of claimants; a single payment or a series of single payments
to the claimant for the cost of accompanying her child regularly to school was not
payable (paragraph 9). See R(SB) 21/84 ixabove, and R(SB) 52/83, 17.10.1iii, 30.3.1
xiv above.

xiii ~ Theterm ‘only means' inregulation 30(1) of the Single Payments Regulations
was not limited to financial means but extended to other available expedients. 1t was
to be construed asreferring to any other means which might reasonably be taken into
account as being available in the circumstances of the case. In the present case the
tribunal had refused under regulation 30 (regulation 23 not being satisfied) asingle
payment for working clothes on the ground that it was open to the claimant to leave
thejob. TheCommissioner heldthat thisconclusionwasso unreasonableasto amount
to an error of law. R(SB) 30.3.8 xi above, followed.

xiv A claimfor miscellaneousfurniture and househol d equipment needs cannot be
met under r.30 of the Single Payment Regs 1981. ‘Miscellaneous’ has its usual
dictionary meaning of ‘mixed composition or character’, ‘of various kinds' (Shorter
Oxford Dictionary); ‘mixed or mingled’, ‘consisting of various kinds' (Chambers
Twentieth Century Dictionary). A claimfor anindividual itemis not precluded under
r.30. But where there are a series of claims for individual items it will be for the
adjudicating authorities, exercising commonsense and in the light of the particular
facts, to decide whether they should be treated as a claim for a range of furniture and
household equipment needswhich isprecluded under r.30. For other synopsesof this
decision see 17.2.1 v, 17.3.2 xxii, and 30.3.4 xvi above.
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Part 4: Conditions of Entitlement

Sections 1(1A), 5.6 and 10 of the 1976 Act and the Conditions of Entitlement
Regulations 1981 (For personsabroadwhose entitlement to benefitisto continue see
Chapter 16.5-).

1 Registration and availability for employment (See also Chapter 1.2)

i. Any question about availability for employment under regulation 7(1) of the
Conditionsof Entitlement Regulations 1981 s, subject to regulations 7(2) and 8ibid.,
to bedetermined by theinsuranceofficer under section 17(1)(a)(i) of the Social Security
Act 1975, unless the benefit officer or, on appeal, the appeal tribunal decides under
regulation 7(2) that the claimant is available for employment (paragraphs 5 and 7).
Followed in R(SB) 4/85.

i A claimant is a student within the meaning of Regulation 8(1)(a) of the
Conditionsof Entitlement Regulations 1981, if heisattending acoursewhichisitsel f
a course of full-time education, notwithstanding that he is himself only a part-time
student. Accordingly, by virtue of that regulation heis not to be treated as available
for employment under regulation 7 of those Regul ations, asamended by S.I. 1982/907,
even though he is prepared to terminate the course immediately a suitable vacancy
becomesavailableto him. The meaning of full-time educationisaquestion of fact for
the benefit officer or, as the case may be, the appeal tribunal to decide upon the
evidence. R(SB) 26/82 distinguished. See also 30.4.3 ii below, and R(SB) 41/83.

iii The issue before the Commissioners was the application of regulation 6 of the
Supplementary Benefit (Conditionsof Entitlement) Regulations 1981, andin particular
of the analogy provision in regulation 6(u). The Commissioners held that the term
analogous as used in regulation 6(u) meant ‘ similar in attributes’ where the attributes
were relevant to the question whether it was reasonable to expect a claimant to be
availablefor employment: that the circumstancesfalling outside the scopeof regul ations
6(a) to (t) fell into two classes, namely those which were expressly or impliedly
excluded by one or other of those paragraphs and to which theanal ogy provision could
not apply, and those which were not excluded (see R(SB) 16/87, 30.4.1 vbelow): that
it was a question of fact whether any particular circumstances, other than those
expressly or impliedly excluded, were anal ogous: that a claimant must satisfy either
by direct conformity or by analogy all the qualifying conditions of one or more of the
regulations6(a) to (t): thatit could not be asserted asamatter of principlethat agecould
never under any circumstances be analogous to ‘ physical or mental disablement’ for
the purposesof regulation 6(e): that theterms* no further prospect of employment’ and
‘no prospect of future employment’ inregulation 6(e) and (f) respectively meant that
the claimant had norealistic prospects of securing employment again, not merely poor
prospects: and that consideration of whether it wasreasonableto imposethe condition
of availability for employment, asrequired by regulation 6(u), was not the samething
asexercisingageneral discretiontoallow or refuseaclaim. Seealso R(SB) 6/87(30.1.4
iv below).

iv The claimant, aged 59 and unemployed since 1980, applied to have the
requirement to be available for employment waived in his case and to be awarded the
long term rate of supplementary allowanceretrospectively. With regardto regulation
6(u) of the Supplementary Benefit (Conditions of Entitlement) Regulations 1981 the
Commissioner affirmed the guidance given in R(SB) 5/87 (30.4.1 iii above). With
regard to regulation 6(e) they held that it does not follow that because physically
capabl e of light work aperson has further prospects of employment. For asynopsis of
this decision with regard to backdating see 17.6.5 iii above.

v An unemployed claimant was separated from his wife but had custody of their
daughter for 2 days of each week. The question was whether he could be expected
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from the condition of availability for employment by means of Regulation 6(a)(i) of
the Supplementary Benefit (Conditions of Entitlement) Regulations. held that the
claimant was no longer a partner when he left hiswife; that Regulation 6(a)(i) could
besatisfied during agivenweek if the claimant had adependant child livingwith him
for only part of the week; but that, for the claimant to be entitled to thelong term rate
of benefit, the dependant would need to have lived with him as a member of his
household for part of every week during the 52 week qualifying period. R(SB) 28/84
and R(SB) 14/87 followed.

vi The condition that she should be available for employment was imposed on a
divorcee when her only child reached age 16, her benefit then being revised from the
long term to the ordinary rate. The Commissioner held that Regulation 6(a)(i) of the
Supplementary Benefit (Conditionsof Entitlement) Regulations 1981 could nolonger
apply becausewhen her son attained age 16 hewasnolonger a‘child’. Hefurther held
that, following R(SB) 5/87, iii above, Regulation6(a)(i) fell intotheclassof provisions
which were expressly or impliedly excluded from consideration under the analogy
provision of Regulation 6(u).

vii A claimant wasundergoing asix months’ pupillage asabarrister, receiving no
remuneration. The Commissioner held that the claimant could not bring himself within
Regulation 7(1) of the Supplementary Benefit (Conditionsof Entitlement) Regulations
and was therefore not entitled to benefit throughout his pupillage.

viii  The Commissioner decided that;

a thefact that aclaimant is put onto quarterly signing does not, of itself, initiate
areview involving Regulation 6(e) and (u) of the Conditions of Entitlement
Regulations;

b. Regulations 72(1)(a) of the Adjudication Regulationsrefersonly to clear
mistakes of fact or law arising because an officer has failed to act as he was

obliged to do as part of hisduties.

See also 30.4.1iii, 30.4.1iv, 17.6.5ii and 17.6.5ii.



Supplementary Benefit: conditions of entitlement

2 Engaged in remunerative full-time work

i For the purposes of determining whether a claimant was in remunerative full-
timework withinthemeaning of regulation 2 of the Single Payments Regul ations 1980,
regulation 2 and 10 of the Conditions of Entitlement Regulations 1980 (and in
particular regulation 10(d) thereof) required to be considered. [See now regulation 2
of the Single Payments Regulations 1981 and regulations 2 and 9(2)(d) of the
Conditions of Entitlement Regulations 1981]. Seealso 17.3.9 vii.

i Inrelation to aclaim for supplementary benefit for a period during which the
company which the claimant had recently joined was closed down for a holiday, the
appeal tribunal held that it was not a recognised or customary holiday within the
meaning of regulation 9(1)(a) of the Conditions of Entitlement Regulations 1981,
because it was an enforced holiday. The Commissioner held that this was the wrong
test. ‘Recognised or customary holiday’ in regulation 9(1)(a) had the same meaning
asit hasunder the Social Security Act 1975. SeeR(U) 2/51,1.14.3ii,R(U) 11/53,1.14.1
ii, 1.14.3v, 1.14.5ii, R(U) 8/64 1.14.5 vabove.

i A man had been in employment for asalary paid monthly in arrear. Thelast
such payment for acomplete month wasmadeto himon 30.10.82. On 12 November
1982 his contract of employment was terminated and he was paid a fortnight’s
salary for the period from the 20th October, plusoneday’ sholiday pay which was
t h e n
dueto him, plus7weekssalary inlieu of notice. On 15 November 1982 he claimed
supplementary benefit. The question in issue was as to the length of the period
during which, by reason of the above payments, under regulation 9 of the Conditions
of Entitlement Regulations 1981 hefell to betreated asengaged after 12 November
1982inremunerativefull-timework for the purposes of section 6(1) of the Act and
so excluded from supplementary benefit. This, inturn, depended upon the extent
to which the above sums fell by virtue of regulation 9(2) of the
Resources Regulations 1981, as modified by regulation 9(3) of the Conditions of
Entitlement Regulations 1981, to betakeninto account for any period subsequent
to 12 November 1982. The Court of Appeal, in setting asidethe majority decision
of a Tribunal of Commissioners, held that in the circumstances of this case the
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October payment was not relevant and that the length of the period to which thethree
November payments related, or were treated as relating, had to be calculated on a
consecutive, not aconcurrent, basisand that the claimant in thiscasewasdebarred from
supplementary benefit for a total of 9 weeks and one day after 12 November 1982,
namely until 14 January 1983, inclusive of that day.

[Editorial Note: regulation 9 of the Conditions of Entitlement Regulations 1981 was
subsequently amended with effect from 10.4.84 by the Conditions of Entitlement
Amendment Regulations 1984 (SI 1984/518) and the reader is referred to regulation
9 of the 1981 Regulations, as so amended, for the effect of the amendment].

iv Regulation 9(1) of the Supp. Ben. (Conditions of Entitlement) Regulations
1981, regulation 7(1)(a) of the Supp. Ben. (Determination of Questions) Regulations
1980- A claimant for supp. ben. had ceased hisnormal occupation asa(self-employed)
sharefishermanon 13 January 1983. Hethenfell sick and did not work from 14 January
to 9 February. Duringthe next two daysheworked for atotal of 24 hours. Hewasthen
sick again until 18 February. On 19 February heregistered for employment and on 21
February he claimed benefit. Hisclaimwasdisallowed on the basisthat he had ceased
to work on 12 February and by virtue of sub-paragraph (c) of the above-mentioned
regulation 9(1), he had to be treated as in remunerative full-time work for 14 days
thereafter,i.e. until 26 February. Theappeal tribunal held that the claimant had ceased
to work for more than 14 days thereafter, i.e. until 26 February. The appeal tribunal
held that the claimant had ceased to work for more than 14 days before he made his
claim; that accordingly regul ation 9(1)(c) had no application and that under regul ation
7(1)(a) of the Determination of Questions Regulations, he became entitled to the
benefit on the first day after his claim, namely on 28 February 1984. The claimant
contended that he in fact ceased to be engaged in remunerative full-time work on 14
January 1983; that the 24 hoursof work hedid duringtheweek ended 11 February 1983
didnot constituteremunerativefull-timework withinthemeaning of regulation 9(1)(a)
and that accordingly the 14 day period prescribed under regulation 9(1)(c) ended on
27 January and that hethen becameentitled tothe benefit. The Commissioner saidthat
he had no doubt thiswould have been the case, had the claimant claimed within that
14 day period; but he did not claim until 21 February, which was more than 14 days
after hisceasingtobeinremunerativefull-timeemployment, namely 13 January 1983,
sothat hedid notlosetitleby virtueof regulation 9(1)(c) (paragraph 8). Hefurther held
that where more than 14 days have el apsed between the date the claimant ceasesto be
engaged in full-time work and the date of his claim for supp. ben., regulation 9(1)(c)
has no application and the date from which entitlement commencesisdetermined by
theopeningwordsof regulation 7(1)(a) of the Determination of QuestionsRegulations
(para8); theexception containedinregulation 7(1)(a) only operateswhereregul ation
9(1)(b) or (c) of the Conditions of Entitlement Regulations has, in any specific case,
actually applied (para9).

v The Commissioner held that for the purposes of reg 9(1) of the Conditions of
Entitlement Regs 1981 only earningsof apositiveamount after theapplication of regs
10, 11 and 12 of the Resources Regs 1981 were relevant, although the actual amount
was immaterial (para 11(1)). (For full summary of this case see 30.2.3 xvi above).
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3 Relevant education

[ A 16year old boy left school at theend of the Springterm 1981. On17 May 1981 R(SB) 22/82
hereturned thereto sit a2 hour GCE examination. Hisname remained on the school
register until then and wasthen removed. On 27 April 1981 the boy had registered for
employment and claimed supplementary benefit. Thiswasrefused. On appeal to the
appeal tribunal the question arose under section 6(2) and (3) of the Supplementary
Benefits Act 1976 whether he was, or should be treated as, receiving ‘relevant
education’ (which would have barred him from entitlement to the benefit claimed).
This in turn raised the question whether, under regulation 11 of the Conditions of
Entitlement Regulations 1980 the boy was aperson in respect of whom Child Benefit
would havebeen payableif it had been claimed and, for the purposes of that regulation,
regulation 5 of the Determination of Questions Regulations 1980 made provision for
such achild benefit question to bereferred by the benefit officer or, as the case might
be, the appeal tribunal to an insurance officer for determination. However, the appeal
tribunal purportedto decidethat questionfor themselvesand allowed theappeal . The
Commissioner held that:-
1. where such a question arises in the course of a determination of aclaim
for supplementary benefit, the question must be referred to an insurance officer
for determination (paragraph 6 and 10);
2. where the question arises during the benefit officer’s determination, it
ishewho shouldrefer thequestion, whereit arisesafter the claimant hasappeal ed
to the appeal tribunal or the existence of the question is not appreciated until
then, either the appeal tribunal should refer the question or the benefit officer
may review his decision and himself refer the question; the guiding
consideration as to which method is adopted should be which is the speedier
process (paragraphs 6 and 10);
3. the requirement in regulation 5(4) of the Determination of Questions
Regulations 1980 to ‘ determine the supplementary benefit entitlement of the
claimant on the assumption that the decision of the question referred will be
adversetohim’ meansadverseto hisclaimfor supplementary benefit (paragraph
13). See also R(SB) 26/82.
[Note: regulation 11 of the Conditions of Entitlement Regulations 1980 was
subsequently consolidated and amended - see regulation 10 of S.I. 1981/1526
and regulation 6(8) of S.I. 1981/907. Regulation 5 of the Determination of
Questions Regulations 1980 was similarly amended by regulation 4(4)(a)(ii) of
S.1U. 1982/907.]

i A claimant for supplementary benefit left school in July 1981, aged 16. He R(SB) 26/82
registered for employment. Hefailed to find any and returned to school in September M
1981 to study for 2 further ‘O’ level examinations. He remained willing to accept
immediately any suitable vacancy which might become available for him. Child
benefit was paid inrespect of him at all material times. In September 1981 he claimed
the supplementary benefit concerned. Hisclaim was rejected. On appeal the appeal
tribunal awarded him benefit on the grounds that the claimant had complied with
regulation 7(2) of the Conditions of Entitlement Regulations 1980. A Tribunal of
Commissioners held that:

1. the exclusion from supplementary benefit (in section 6(2) of the

Supplementary Benefits Act 1976) of a person under 19 applies only if

heisin receipt of full-time education by attendance at an establishment

recognised by the Secretary of State as being or as comparable to, a college or

school; unlesshisattendanceisfull-timetheclaimant hasnoneedtoinvokethe

21 hour exception in regulation 7(2) (paragraph 16);

2. whether the education is full-time must be determined by reference to
the hours of compul sory attendance; aperson may be compulsory attending the
establishment during hourswhen heisnot attending such acourse of education
at that establishment, but a person cannot be attending such a course during
hourswhenheisnot physically present thereor participatinginsomecompul sory
activity directly controlled by it (paragraph 18);
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3. incalculating the hoursinvolved in attending a course of education,
account should be taken only of time spent:-
a in the class room under the instruction or supervision of ateacher;

b. on certain activities off the school premises which are an integral part
of the course and are conducted or supervised by ateacher;

C. on compulsory and predetermined periodsof privatestudy onthepremises
of the establishment (paragraph 24).

See also 30.4.1 ii above.

i A youth left school at the end of the Easter term 1983. He was then over 16.
Thereafter hewasnot included inthe school register, but, by pre-arrangement with the
headmaster, on 25, 26, 27 and 28 April 1983 he returned to the school for the sole
purposeof sittingthe GCE examination. On 15 April 1983 hehad claimed supplementary
benefit and the question in issue was whether on that date or at any medical time
thereafter he wasin receipt of full-time education for the purposes of s.2(1)(b) of the
ChildBenefit Act 1975. A Tribunal of Commissionersheldthat hewasnot (para2(3));
the question whether a person isreceiving full-time educati on within the meaning of
the Actisaquestion of fact to be ascertained by looking at the substance of theoverall
situation (paras13and 17(2)); thepresence or absence of theclaimant’ snameon or from
the school register was not conclusive, but was a powerful factor (para 17(1); in the
absence of special features indicating the contrary, attendance at a school, where he
had previously been undergoing full-time education, by a former pupil to sit
examination was not areturn to full-time education (para 19); the claimant ceased to
bein receipt of full-time education for the purposes of theabove Act on 11 April 1983
(para12).

iv In September 1983 aclaimant aged 16 claimed asupplementary allowance. She
was studying at a College of Further Education for 14 hours aweek for two A levels
andoneOlevel. Thesubstantive questioninissuewaswhether for the purposes of s.6
of the Supp. Ben. Act 1976 this was relevant education or for that purpose full-time
education. A Tribunal of Commissioner, under the law existing at the relevant time,
heldthat it wasnot andinreachingthat conclusionthey held that the expression ‘full-
time’ asusedin s.6(3) should be construed initsordinary everyday sense and that the
question whether for the purposes of s.6 a person is receiving relevant education
constituted a question of fact (R(F) 4/62 followed). (Paras6to 13). (For decision on
jurisdictional question see 17.3.2 xviii above).

v A girl left school at theageof 16inJune1983. Shestarted full-timeemployment
on 15.8.83. Her first wageswere not payable until 27.9.83 and shewas not entitled to
any advance of pay. Sheclaimedasupplementary allowance. Itwasheldthat, although
by virtueof r.9(2) of the Conditionsof Entitlement Regs. 1981 shewasnottobetreated
under r.9(1) ibid as engaged in remunerative full-time work for the purposes of s.6(1)
of the Supp. Ben. Act 1976 until the expiration of the period of 15 days from the
beginning of her engagement in that work and although by virtue of r.7(3) of the CB
(General) Regs. 1976 child benefit was not payable in respect of her for any week in
which shewasengagedinfull-timeemployment, neverthel essby virtue of s.6(2) of the
Supp. Ben. Act 1976 she was not entitled to supplementary benefit until at any rate
5.9.83 because until that date by virtue of r.10 of the Conditions of Entitlement Regs.
1981 shefell to be treated as (continuing to be) receiving relevant education (paras 6
to9). It wasalso held that shewas not entitled to apayment under the Single Payment
Regs. 1981 or under the Urgent Cases Regs 1981 (see 30.3.1 xxiii aboveand 30.5.1 i
below). (Paras 14 to 16).

vi A beneficiary aged 29 and having two dependant children was awarded agrant
from her local education authority to attend a full-time course of business studies. It
was held that for supp. ben. purposesthe claimant must be regarded as a student rather
than asin receipt of relevant education. Only aperson who had not attained the age
of 19 could actually beinreceipt of relevant education. For theeffect onthetreatment
of the claimant’ s education grant see 30.2.3 xxi above.
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vii  Onthequestion whether aclaimant who istreated asin relevant educationcan R(SB) 2/87
escape disentitlement from Supp. Ben. by way of reg. 11 of the Conditions of

Entitlement Regs. 1981, the Commissioner held that the word “person” in reg. 11(c)

and 11(d) was to be construed as meaning an individual or natural person, and as

excluding a body corporate or unincorporate such asalLA.

4 Temporary absence from GB

See Chapter 19 - International subjects.






Part 5: Urgent cases

Sections 4 and 14(1) and 2(c) of the 1976 Act and the Urgent Cases Regulations
1 General considerations for entitlement

i Whereaman claimed asingle payment of supplementary benefitinorder tovisit
hisseriously ill mother wasresidentinindia, it washeldthat the need (asdistinguished
fromthecircumstances) arose outside Great Britain (seeregulation 6(1)(d) of the Single
Payments Regulations 1980 and regulations 6(1)(f) of the Urgent Cases Regulations
1980) (paragraphs 15(7) and 20(3)). Seealso30.3.1viii, 30.3.6iv, 30.3.8ixaboveand
30.5.3 i, 30.5.4 i below.

i It washeldthat agirl who left school at the age of 16 in June 1983, but by virtue
of r.10 of the Conditions of Entitlement Regs 1981 still fell to betreated asreceiving
relevant education for the purposes of s.6(2) of the Supp. Ben. 1976 was by virtue of
that section not entitled to apayment under the Urgent Cases Regs 1981 (paras 15 and
16). (For fuller summary of this case see 30.4.3 vabove).

2 Emergency relief

[ The claimant lived in acaravan. During thefirst week in January 1981 he had
a mental breakdown and destroyed many of his belongings, including the interior
fittings and equipment of his caravan and his spare clothes. He was immediately
admitted to hospital where he remained until 19 February 1981. While he was in
hospital the Social Services Department acquired areplacement caravan for him and
on 10 February 1981 (i.e. morethan 14 daysafter theoccurrence) they requested onhis
behalf an urgent needs payment for the purchase of clothing and items for the
replacement caravan. The benefit officer rejected the claim on the grounds that the
claimant had not been affected by a'* disaster’ within the meaning of regulation 8(1) of
the Urgent Cases Regulations 1980. According to him *adisaster in the normal terms
inaflood, fire, earthquake, storm or similar suddenmishaponalargescale’ . Theappeal
tribunal decided that the claimant had been affected by a disaster within the meaning
of theregulation but dismissed the appeal on the other grounds (see 17.3.9 xivabove).
The Commissioner held that:-

1. ‘the meaning of an ordinary word of the English language is not a question of
law. The proper construction of astatuteisaquestion of law. If the context showsthat
aword isused in an unusual sense the court will determine in other words what that
unusual senseis.... [Wheretheword hasitsordinary meaning] itisfor thetribunal which
decidesthecaseto consider, not aslaw but asfact, whether inthewhol e circumstances
thewordsof thestatutedo or do not asamatter of ordinary usage of the English language
cover or apply tothefactswhich havebeen proved. Ifitisallegedthat thetribunal has
reached a wrong decision then there can be a question of law but only of alimited
character. The question would normally be whether their decision was unreasonable
in the sense that no tribunal acquainted with the ordinary use of language could
reasonably reach that decision.” -Brutusv. Cozens[1972] 2 All ER 1297 at 1299 - cited
to and followed by the Commissioner (paragraph 12). See R(SB) 24/85 (T).
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2. Inregulation 8(1) of theabove-mentioned Regulations ' disaster’ should
beinterpreted inits every day meaning, namely, ‘anything which befalls of a
ruinous or distressing nature; a sudden or great misfortune, mishap or
misadventure; acalamity’ (OED); but it does not embrace a calamity whichis
purely self-induced (e.g. by drunkenness), although the position would be
totally different for his (the drunken man’s) family who were in no way
instrumental in bringing about the damage, but were necessarily involved in
its consequences (paragraph 13).

3. Inthe present case, whether or not adisaster had occurred wasessentially
aquestion of fact to be determined in the circumstances of the case. On the
evidence before them the tribunal was entitled to cometo the conclusion that
in affecting the damage the claimant was so under the influence of his mental
breakdown that he was not consciously instrumental in bringing upon himsel f
the misfortune in question. Accordingly, they were entitled to reach the view
that he satisfied regulation 8(1) (paragraph 14).

i A coal miner without employment owing to a trade dispute claimed a single
payment to replace outgrown clothesand shoesfor hischildren. Astotheshoes, itwas
held by an appeal tribunal that thiswasan obviousdanger to the health of thechildren;
that this was not a situation induced by them and was a disaster in the terms of r.8 of
the Urgent Cases Regs 1981 (R(SB) 1/83). A Tribunal of Commissioners held that 4
questions had to be answered affirmatively beforer.8(1) could apply:-Had there been
adisaster? Had amember of the assessment unit been affected by it? Wasit because
of that particular disaster that the need for theitem arose? Did the Single Payment Regs
1981 not apply to theitem in question in the circumstances? They further held that
‘disaster’ had itseveryday meaning (R(SB) 1/83) and at | east contained two elements,
namely, that it could be said to have occurred and that by its nature it resulted in
significant harmful or distressing consequences; the fact that an event caused serious
harmdid not of itself necessarily turnitintoadisaster; theneedfor theitemhaddirectly
to flow from the disaster and in the present case the serious effect of the trade dispute
onthefinancesof the househol d did not causethe need for larger shoesfor thechildren.
(Paras 7. 8and 11to 14). See also R(SB) 17/85.

3 Other urgent cases

i A claimant registered for employment on 15.12.80 after a lengthy period of
incapacity for which benefit was paid. The last weekly payment was made on
Wednesday 10.12.80. On 11.12.80 he was certified fit for work after 13.12.80. Final
payment of benefit was made on 11.12.80 in respect of 11t0 13.12.80. There was no
entitlement for unemployment benefit. Heregistered forwork on15.12.80 and claimed
supplementary benefiton 16.12.80. On consideration of regulation 9 of the Resources
Regulations 1980 the benefit officer made an award from 21.12.80 only. The appeal
tribunal upheld thisonthegroundsthat theclai mant’ srequirementswere met uptoand
including 20.12.80 by theinvalidity benefit payment. The Commissioner held that:-

1. by virtue of regulation 7 of the Determination of Questions Regulations 1980
the claimant was not entitled to supplementary benefit from and including 20.12.80
(not 21.12.80);
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2. under regulation 9 of the Resources Regulations 1980 thefinal payment
of invalidity benefit was ‘ payable’ on 11.12.80 (in respect of 11 to 13.12.80)
and not, as contended, on 17.12.80; even if it had been payable on 17.12.80,
it would only have been in respect of 17 to 19.12.80:

3. accordingly, the decision was erroneous in law.

The Commissioner also directed that on rehearing the case, consideration would be
givento the possible application of regulation 12(1) of the Urgent Cases Regulations
1980 (subsequently consolidated asregulation 12(1) of the Urgent Cases Regulations
1981) in respect of the period from 16 to 19.12.80 inclusive.

i ‘Critically ill” for the purposes of paragraph 1(a) of Schedule 1 to the Urgent R(SB) 14/83
Cases Regulations 1980 means * in danger of imminent death fromillness’ (paragraph
21). Seealso 30.3.1viii, 30.3.61iv, 30.3.8ix, 30.5.1 iabove, and 30.5.4 i bel ow.

iii A claimant had benin receipt of a supplementary allowance for herself and her R(SB) 32/84
young child. Thiswas stopped on the grounds that she was living with aman as his
wife. She alleged that the man had never handed her any money and that she had no
access to the relevant information about him which might have been correct. Shewas
alleged by her social work to be destitute. The appeal tribunal held that the claimant
wasliving with the man as hiswife during therelevant time and on the question of the
application of regulation 23 of the Urgent Cases Regulations 1981, they held that the
regulation did not apply cause the man’s earnings could not be established. The
Commissioner held that it isnot enough for aclai mant to assert that she does not have
access to relevant information, whereby it could be open to frustrate the legislation;
the question must be whether a claimant might reasonably, and with duediligence, be
able to obtain the information, especially when that information relates to another
person. The Commissioner also held that, in respect of sub-paragraphs (a) and (c) of
regulation 23(1) the onus of proof ison the claimant; conversely, under sub-paragraph
(b), theonusof proof isonthebenefit officer to show that the man would not be entitled
tosupplementary benefitif hemadeaclaimforit (paragraph 9). R(SB) 29/83 approved
and applied: see 17.3.2 xiv above. See also R(G) 3/71, 4.2.4iiabove.

4 Discretionary amounts

i A man claimed a single payment of supplementary benefit in order to visit his R(SB) 14/83
seriously ill mother who was resident in India. He was held not to be entitled to it

because his mother was not a member of his assessment unit and so the condition of

regulation 30 of the Single Payments Regulations 1980 and regul ation 24 of the Urgent

Cases Regulations 1980 that such payment was the only means of preventing serious

damage or risk the health or safety of amember of the claimant’ s assessment unit was

not satisfied (paragraph 7 and 9). See also 30.3.1 viii, 30.3.8ix, 30.5.3ii, above.
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5 Recovery

i After starting full-time work a claimant received payments under the
Supplementary Benefit (Urgent Cases) Regulations 1981 for aperiod pending recei pt
of hisfirstwage. A decisionthat thewholeamount paidwasrecoverablewasconfirmed
by the appeal tribunal on the ground that the claimant did not satisfy regulation
25(6)(b) because hisincomeresourcesexceeded hisrequirements; thetribunal took as
hisincomeresourcesfor thispurposetheweekly average of hisearningsover 10 weeks.
By so doing the Commissioner held that the tribunal had erred in law. The question
of recoverability should bedecided solely onthefactsascertainableat thedateof each
payment under the Urgent Cases Regulations. If regulation 25(6)(b)(i) was satisfied,
consideration must then be given to regulation 25(6)(b)(ii), these conditions being
cumulative.
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Part 6: Trade Disputes

Sections 1(3), 4, 8 and 9 of the 1976 Act and the Trade Disputes and Recovery from
Earnings Regulations 1980 and section 6 of the SS(No. 2) Act 1980

1 Urgent trade disputes cases

i Theinability of aclaimantto pay for thereplacement of hischildren’ soutgrown
shoes owing to his being without employment due to a trade dispute was held by a
Tribunal of Commissioners not to have been a disaster within the meaning of Part |1
of the Urgent Cases Regs. 1981 - see r.4 of the Trade Disputes and Recovery from
Earnings Regs 1981. For fuller synopsis of this case see 30.5.2 ii above.

2 Recovery by deduction from ear nings

(At the time of going to print there was no recorded decision on this matter)

3 Exception from disregard and deduction from benefit under s.6(1) of the SS
(No.2) Act 1980

i A married coal miner with onechild claimed supp. ben. whilst not working owing
toanindustrial dispute. The questioninissuewaswhether deduction should be made
under s.6(1)(b) of the SS (No.2) Act 1980 (cases affected by trade disputes) from the
benefit otherwisedueto him. Hecontended that it should not be, because that section
only applied where s.8 of the Supp. Ben. Act 1976 applied and that section, it was
argued, did not apply, because para. 3(1) of Sched. 1 to that Act did and para. 12 of
Sched. 3 to the Requirements Regs 1983 was intended to fill the gap created by that
exception (para. 6). Alternatively it was argued that in the circumstances of the case
there was no need to have recourse to section 8 at all, because para. 12 of Sched. 3 to
the Regulations applied (paras. 7t09). A Tribunal of Commissionersheld that s.8(1)
of the 1976 Act applied to personsidentified under both subparas. (1) and (2) of para.
3of Sched.1tothe1976 Act (para. 10); that it wasaprecondition of para. 12 of Sched.3
to the Regs that s.8 of the 1976 Act applied (para.7); that para. 12 of Sched. 3 to the
Regsapplied so asto modify the operation of section 8 and both had to beread together
(para.12); that s.8 of the 1976 Act did apply to the claimant and accordingly s.6(1) of
the 1980 Act also applied (para. 13). They further held that it was not relevant to the
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deductionwhether strike pay tothesameamount asthedeductionwasin payment (para
4). (Thisdecision followed an unsuccessful application by the claimant direct to the
Divisional Court for a judicial review of, amongst other things, a decision of the
adjudication officer making the above deduction - see 18.3.1 ii above)

ii The claimant, a miner living with his wife and two children was without
employment owing to atrade dispute. Some 5 weeks after going on strike, he applied
for and received from hislocal Social Work Department a‘ one-off’ payment of £15 to
meet overdue hirepurchaseinstalmentsonachild’ s push chair and awashing machine.
He had never before fallen into arrears with his payments. The appeal tribunal found
that this payment of £15 was a payment received by reason of the claimant’s lack of
employment and so a ‘relevant payment’ within the meaning of s.6(1)(a)(i) of the SS
(No. 2) Act 1980. On appeal to the Commissioner the focus of the appeal was upon the
correctness or otherwise of taking into account as aresource of the claimant that sum
of £15. TheCommissioner heldthat, inthecircumstancesof thiscase, thetribunal were
entitledto holdthat this£15wasa' relevant payment’ withinthe meaning of s.6(1)(a)(i)
and so did not fall to be disregarded for the purposes of the Supp. Ben. Act 1976.
However, healso held that thissum of £15 wasacapital, not anincome, resource of the
claimant and that, inthe absence of any other capital resourcesof his, thispayment did
not affect his entitlement to benefit. (Paras. 1, 6(4), 7, 8 and 11.)
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Part 7: Aggregation

Sections32A and 34(1) and (3) of, and paragraph 3 of Schedule 1to, the 1976 Act and
the Aggregation Regulations 1981.

1 Married Couples(See also Chapters4.1.2,4.1.4,4.1.5,4.1.7,4.1.8, 5.3.4 and
5.3.5)

i A claimant on widowhood returned to Pakistan where she married astudent who
wasunableto maintain her there. Two monthslater shereturnedto England, pregnant.
Shewasunableto obtainwork. Her husband made no contributionto her maintenance.
She obtained accommodation through family connections and maintained herself
throughtheassistanceof others. Sheallegedthat her husband couldnotjoinherinthis
country owing to immigration restrictions, but stressed that that did not mean they
separated and indicated that shethought that therestrictionon hisentry intotheUnited
Kingdom would not be permanent. The claimant sought a supplementary allowance
inher ownright. Thebenefit officer took theview that her separationfrom her husband
wasonly temporary and that shewasnot entitledtotheallowanceinher ownright. The
main questioninissuewasthe meaning of the phrase‘isabsent from Great Britain while
hispartner remainsinGreat Britain’ inregulation 2(3)(c) of the Aggregation Regul ations
1980. The Commissioner held:-

1. the phrase contemplated a situation where a coupl e have been living together
inGreat Britain, but onehasleft the country whilst the other stays. Theword ‘ remains’
contemplated that the person concerned was in Great Britain at the time when the
other’s absence from it began (paragraph 7);

2. on the above facts, the conclusion that the claimant was only temporarily
separated from her husband (paragraphs 10 and 12);

3. thefailureto givereasonswhy the claimant was not entitled to apayment under
the Urgent Cases Regulations 1980 was an error of law (paragraph 13).

R(U) 16/62 distinguished (paragraph 7).

i Claimant for supplementary benfit had lived in the United Kingdom since the
age of 2. 1n 1981 shereturned to Pakistan to enter into an arranged marriage, despite
her own opposition. She returned to the UK some 3 months later, pregnant, and | ater
sheclaimed supplementary benfit. Themainconcerned hasnever enteredthe UK. The
questioninissuewaswhether thismarriagewasvalid at Englishlaw. The Commissioner
held that the claimant’s ability to claim supplementary benfit in her own right
depended upon whether her marriage was void under English law; that question had
to be determined by referenceto therelevant law as expounded inHussain v. Hussain
[1982] 3WLR 679;[1982] 3 All ER 369.
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2 Unmarried couples(see also Chapter 4.2)

[ Inaclaimfor supplementary benefit the question arosewhether theclaimant was
living with awoman as hiswife for the purposes of paragraph 3(1)(b) of Schedule1to
the Act (aggregation of requirements and resources). The Commissioner held that the
enactment in the proviso to section 26(3) of the Social Security Act 1975 had exactly
the same effect asthe corresponding expression in paragraph 3(1)(b) above (cf R(G) 3/
71 withCrakev. Supplementary Benefits Commission[1982] 1 All ER 498; SB 38 and
the criteria set out in the Supplementary Benefits Handbook which were approved in
theCrakecase): that exactly thesamecriteriaapplied whether or not considerationwas
being givento aclaimto supplementary benefit or towidow’ sbenefit and he observed
that the same approach was applied in R(G) 3/81. Robson v. Supplementary Benefits
Commission (unreported) heard on 14 July 1981 was not followed because it is not
possibleto ascertainwhether thepersonsconcernedintendtolivetogether asmanand
wife-andoftenthey havedifferentintentions- otherwisethan by havingregardtotheir
conduct at therelevant time. The Commissioner took the view that account could be
taken of the stability of the relationship, but that, as in this case, the absence of an
intention to marry did not mean that the couple had no intention of living together as
though they were married. Cited in R(SB) 19/85.

i Theclaimant livedwith hisfiancéein rented accommodation during university
vacations. Thefiancée lived separately from hisduring term time. Then shelivedin
a bed-sitting room near the university. Shereceived alocal authority student grant.
The Commissioner considered in some detail the meaning of ‘living together as man
and wife’ in the above context (paragraph 5) and he held that the claimant and his
fiancéewerean ‘unmarried couple’ for the purposes of the Resources Regulations 1980
even during term time; that the fiancée’ s grant should be taken into account as part of
theclaimant’ sresources, but the outgoingsinrespect of thefiancée’ sbed-sittingroom
were not part of the claimant’s requirements. Distinguished in R(SB) 19/85.

iii A married manwent to livewith awoman who wasin receipt of asupplementary
allowance. Hewasin full-time employment. However he did not give her any money,
but hedid continueto maintain hiswifeand childand hereturnedto hiswifesomeweek-
ends. Thefundamental question in issue was whether, for the purposes of supp. ben.,
a person could at one and the same time be a member of more than one married or
unmarried couple. The Commissioner held that, in the context of the supp. ben.
legislation a person could not at any given time be a member of more than one
household and so could not beamember of morethan onemarried or unmarried couple
(para. 12); if aperson was maintaining and, fromtimeto time, living in ahomewhich
included that person’ sspouse, therewasaninitial presumptionthat that personandhis
or her spouse were a married couple, although that presumption could be readily
displaced by the evidence (para. 13); reg. 7 of the Aggregation Regs 1981 conferred
asubstantial measure of discretion upon the adjudication officer and accordingly upon
the appeal tribunal and where atribunal found that a husband and wife relationship
existed between an unmarried couplein circumstancessuch asthoseinthepresent case,
careful consideration should be given to that regulation (para. 17).

iv A woman lived in Manchester with a man as his wife. He was then moved to
London for the purposes of his work. The woman was in receipt of renal dialysis
treatment in Manchester and intended to join the man in London as soon as the
treatment could be arranged for her there. However this was not available for her in
Londonandthewaitfor ittobecomeavailablefor her therewaslikely tobealongone.
In the meantime she continued to live in Manchester and she claimed supp. ben. The
questioninissuewaswhether by virtueof r.2 of the Aggregation Regs 1981 sheshould
still be treated as living with the mean as his wife. Ultimately the woman became
seriouslyill. Theman returnedto Manchester andthey got married. The Commissioner
held that in the circumstances of this case, while the man and the woman wereliving
apart, they could not be treated as living together as man and wife. R(G) 3/71
considered; R(SB) 30/83 distinguished; R(SB) 17/81 cited.
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v A man had beenliving withtheclaimant and her brother since1974. Atthattime
the man was very depressed and needed help and care which the claimant and her
brother were willing to give. The man on his part contributed to the expenses of the
household in cash and kind. The brother died in 1976 and the man continued living
there. The question in issue was whether the man and the woman (who in 1984 was a
widow inher early 70’ s) wereliving together asman and wife. The Commissioner held
that the fact that a man and a woman lived in the same household might raise the
question as to whether they were living as man and wife, but in each case it was
necessary to find out why they were living in the same household; if there were an
explanationwhichindicated that they werenot therebecausethey werelivingtogether
asman and wife, they could not be so described for supp. ben. purposes (dictain Crake
and Butterworth v. SBC[1982] 1 All ER 498; SB 38 followed); on the facts of this
particular case companionship and mutual convenience explained why they were
livingtogether andinthecontext of the circumstances of the casethey werenot living
together as husband and wife. (Paras. 7 and 8.)
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3 Dependants

[ Theclaimant’ ssonwas severely mentally handicapped and lived fromMonday R(SB) 28/84
to Friday in a special school, funded and staffed by the local authority. He was not
subject to any type of order made by the Courts. The question in issue waswhether he
wasinthecareof thelocal authority withinthe meaning of Regulation 4(2)(d)(i) of the
Aggregation Regulations 1981 when he was residing at the special school. The
Commissioner held that in that regulation, thewords*in the care of alocal authority’
should begiventheir literal and wide meaning; the provisions of that regulation were
not to be read as subject to, or in the technical sense given to them by the Child Care
Act 1980, the subject matter of which was different from that of the social security
legislation (paragraph 7); dictionary aid could be sought in construing statutory
provisions (paragraph 7); explanatory notes issued by Government departments
regarding the working of an Act were inadmissible for the purpose of construing the
Act (paragraph 7); under Regulation 4(3) of the above Regulations, the child was to
betreated asamember of theclaimant’ shousehold during theperiod helived with him,
ie Friday to Monday - daysto travel being treated as days home (paragraph 8). R(A)
3/73, 15.3.21ii, above, distinguished. Seealso R(SB) 11/87, 30.7.3ii, and R(SB) 14/
87, 30.7.3 iii below.

i An unemployed claimant who was separated from his wife had custody of a R(SB) 11/87
daughter for 2 days each week. The Commissioner held that to be a dependant of a

person a child had under para 3(2) of Schedule 1 to the Supplementary Benefits Act

1976to beamember of the same household asthat person. A person could beamember

of another’ shousehold for supplementary benefit purposesfor aperiod of part of aweek

even though supplementary benefit was a weekly benefit. See also R(SB) 28/84 and

R(SB) 14/87. Another synopsis of thisdecisionisat 30.4.1 vi.

iii  Benefit was refused for two children of the claimant’s former marriage who R(SB) 14/87
stayed at his home for alternative weekends and half the school holidays. The

fundamental question, which had to be decided on acommon sense, factual basis, was

whether the children were members of the claimant’s household. If they were, a

proportion of their weekly requirements would be allowable. Application of the

relevant legislation discussed and R(SB) 28/84 (30.7.3 iabove) considered. See R(SB)

11/87, 30.7.3 ii above.
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4 Nomination of claimant

i A married woman living with her husband claimed supplementary allowance
and asinglepayment for thefuneral expensesof her grandmother, whom shehad cared
for prior to the grandmother’ s death. The Commissioner held in the light of Stock v.
Frank Jones (Tipton) Ltd[1978] 1 WLR 231 that in Regulation 1A (1)(b)(viii) of the
Supplementary Benefit (Aggregation) Regulations 1981 *entitled to Supplementary
Benefit’ shouldbeappliedasif it read excepted fromdisentitlement to supplementary
benefit’. Alsoheldthat Regulation 1A(2)(a) did notimposeatimelimitfor aneffective
nomination of one of a couple as the claimant, though restrictions were imposed by
Regulation 1A(6) if they subsequently wished to change claimant; that in thelight of
Insurance Officer v. McCaffrey[1984] 1 WLR 1353 (see 18.6.2 iabove)failuretoclaim
was not a bar to entitlement to supp. ben.; and that reports of the Social Security
Advisory Committee could beused asaidsto construction (R(M) 1/83followed, 15.4.3
iii above) but not Departmental leaflets. Decision affirmed by a Tribunal of
Commissionersin R(SB) 19/87, 30.7.4 ii bel ow.

i Supplementary allowance was claimed by a married woman living with her
husband, whowasinfull-timework, and 3 dependant children of whom 2 wereseverely
disabled. The issue was whether she qualified as claimant under Regulation
1A(1)(b)(viii) of the Supplementary Benefit (Aggregation) Regulations 1981. The
Tribunal of Commissioners rejected the submission that ‘ entitlement’ in condition
(viii) meant entitlement following aclaim and award. The case of Insurance Officer
v. McCaffrey pointed to the possibility of a valid distinction in the context of
supplementary benefit between entitlement to benefit and payability of benefit. The
Commissioners adopted the construction advanced in R(SB) 6/86 (30.7.4 i above)
whichresultedincondition (viii) being read asmeaning, ‘ excepted from disentitlement
to supplementary benefit on the ground of not being available for work by virtue of
one or more of the following provisions - Regulation 6(a), (b), (h), or (hh) of the
Conditions of Entitlement Regulations’.

iii A change of claimant from one member of acoupleto another isnot aclaim for
benefitin supplementary benefit cases. Any question about entitlement arising at the
time of the change isto be considered onr eviewand is subject to Section 104 of the
1975 Actandthelimitationsof Regulations69 and 72 of the Adjudication Regulations.



Part 8: Claims and Payments

Sections 11.14(1) and 2(a) to (c), (e), (g) and (h) to (k) of, and paragraph of Schedule
1 to the 1976 Act and the Claims and Payments Regulations.

1 Claims

i In aclaim for a single payment of supplementary benefit to meet the cost of
certain garments for the claimant and his wife, the claim was made otherwise than on
aform approved by the Secretary of State within the meaning of the provision which,
on consolidation, becameregulation 3(1)(a) of the Claims and Payments Regulations
1981. The claim appeared subsequently to have been amended (presumably with the
exercise of the Secretary of State’s discretion under regulation 3(1)(b) ibid to accept
the claim actually made as sufficient in the circumstances of the case) but therewasno
notation of any such exercise of discretion in the case papers. The Commissioner
observedthatin practiceregulation 3wasoperatingwitha(wholly desirable) flexibility
which belied the rigidity of its opening provision in paragraph (1)(a) and that the
exceptionwastherule. However hesaid that it would considerably assist the appellate
determining authorities if the case papers were to contain arecital of any exercise of
the discretion under regulation 3(1)(b). (For fuller details of this case see 17.4.4 iv
above. Seealso 12/82 and R(SB) 14/82).

i A claimant for a supplementary allowance appeal ed against a decision by the
benefit office awarding the allowance only from the week beginning on 20.7.81, the
date on which he had completed the claim for the allowance, instead of from 29.6.81
when he had regi stered for employment at an employment benefit office. The appeal
tribunal revised the decision on the grounds that the claimant had been under the
impression that by registering as unemployed he was employed, he was also making
aclaim for supplementary benefit and that, under regulation 5(2)(a) of the Claims and
Payments Regulations 1980, that was sufficient good cause to backdate the claim to
the date on which he had registered for work. On appeal to the Commissioner the
Commissioner held that:-
1. the expression ‘good cause’ in regulation 5(2)(a) of the Claims and
Payments Regulations 1980 and 1981 has the same meaning as it had in the
regulations relating to claims and payments for benefits under the Social Security
Act 1975 (and its predecessors) and the case law developed in connection with
late claims under those Acts sets out principles which are also applicable to the
backdating of supplementary benefit claims (paragraph 11). (See also Parts 3-6
of Chapter 13 above).

2. there can be good cause for delay if the delay was due to a mistaken belief
reasonably held. Once the tribunal had found that the claimant was under the
impression that he had madeaclaimfor supplementary benefit on 29.6.81, thefirst
question which they should have asked was whether the erroneous belief was
reasonably held and in order to arrive at an answer to that question they should
have found the facts upon which such belief or impression was based (paragraphs
12(3) and 13).

3. the expression ‘reasonably practicable’ in the context of regulation
(2)(b) of both the 1980 and 1981 Regulations has a similar meaning to that
attributed to the expression by the Court of Appeal in Wall’s Meat Co Ltd v.
Khan [1979] ICR 52 (paragraph 17). Seealso R(SB) 17/83, 30.8.1iii and 30.8.4 i
below.

i Mental disablement can of itself be good causefor alate claim. Indetermining
whether the delay of a person claiming on behalf of aclaimant isto beimputed to the
claimant, the following rules should be applied:-
1. a person who has the personal good cause for delay will not (subject to
2 below) be prejudiced by the delay of someone who chooses to present his
claim on his behalf;
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2. whereaperson hasoncemadeaclaim on behalf of another and subsequently
delays some matter; that delay will prejudice the person on whose behalf he
presented the claim if the person concerned hasto rely on the claim so presented.

The above rules have no application where the person making the claim has been
appointed astherepresentative of theclaimant under provisionsanal ogousto regulation
14 of the Claims and Payments Regulations 1980 (regulation 26 of the Claims and
PaymentsRegulations1981). Inrelationto such personsthedelay of therepresentative
at any time (but not before) the appointment will be attributed to, and thus prejudice,
the claimant. (Paragraph 3.) See 13.3.2 x and 30.8. 1 iii, also R(P) 2/85above. See
also R(SB) 56/83, 30.8.1 vi below and R(SB) 9/84, paras 3 and 5, 30.8.4 ii below.

iv Whereaclaim for asingle parent is made otherwise than inwriting, itisfor the
Secretary of State alone to determine whether such claim is acceptable. An appeal
tribunal has no power to accept a claim made orally before them for the first time.

v A person in receipt of a supplementary allowance requested and was made an
award in respect of additional requirements. The only question in issue related to
backdating of the additional requirements and the claimant relied for one of his
contentions on regulation 5 on the Claims and Payments Regulations 1980. The
Commissioner held that, where there is an existing award of supplementary benefit
madein pursuance of apreviousclaim, itisnot possibleto entertain afurther claimfor
such purposes (other than for a single parent) and regulation 5 had no application;
additional requirementsform part of the overall assessment of supplementary benefit
and, if applied for during the currency of an existing award, should betreated asraising
a question of review (R(l) 11/62 followed) (paragraphs 6 and 7). See also 17.6.2 iii
above.

vi A severely mentally handicapped claimant for a supplementary allowance had
been and was in receipt of a non-contributory invalidity pension and attendance
allowance, and had been eligible for a supplementary allowance from and including
his18th birthday on 28.3.79. InJuly 1981, hismother, on discovering hisentitlement
totheallowance, wroteclaimingit and sayingthat sheunderstood that her sonhad been
entitled to supp. ben. ‘for sometime’. The mother’ sletter was accepted asaclaim and
the Secretary of State then appointed the mother as her son’s representative for the
purposeof hisclaim. Inthesecircumstances, the Commissioner heldthat only theson’s
conduct and condition were relevant to the question whether the was good cause for
the delay in making the claim (para 9); regulation 5 of the Claims and Payments
Regulationswasnot directed tothe scopeof the claim, but should only beapplied after
such scope had been ascertained, in order to ascertain what part of the claim was out
of time (para 11); having regard to the wording of the supp. ben. claim forms then at
any ratein use, theexpression ‘| claimall that supplementary pension or allowanceto
which | am by law entitled’ (para 13). The Commissioner accordingly allowed the
claimant’ s appeal and held that he was entitled to supplementary allowance from his
18th birthday (para2l). R(SB) 17/83 para 3 approved and followed. (Para13 of R(SB)
56/83 considered and modified in R(SB) 9/84). See R(SB) 17/83 30.8.1 iiiaboveand
30.8.4 i below, and R(SB) 9/84, paras 3 and 5, 30.8.4 ii below.
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vii  Four appeals were heard together by a Tribunal of Commissioners concerning
4 mentally disabled persons. Questions arose which included questions asto the need
for benefit officerstoinvestigatein all casesthe possibility of retrospective awardsand
the back dating of awards generally and in particular in respect of aperiod beforethe
Supplementary Benefit (Claims and Payments) Regulations 1980 came into force on
24 November 1980 and revoked the Supp. Ben. (C and P) Regs1977. The Commissioner
held that:
1. Itisnotincumbent upon the supplementary benefit officer toinvestigate
the possibility of aretrospective award in all cases, but only in caseswherethe
claim specifically statesthat it is made inrespect of an earlier period or the
question of backdating israised by or on behalf of the claimant before the
supplementary benefit officer determines the claim (paragraph 11);
2. If the question of backdating is raised for the first time before an appeal
tribunal, it should beremitted by thetribunal to the supplementary benefit
officer for him to determine (paragraph 12);
3. The question of backdating a claim made after 24 November 1980 for
a period before that date is to be determined in respect of thatperiod in
accordance with regulation 5 of the Supplementary Benefit (Claims and
Payments) Regulations 1977. Thetest of ‘exceptional circumstances’ inthe
Claims and Payments Regulations 1977 is not the same as the test of ‘good
cause’ in the Claims and Payments Regulations 1981 (paragraphs 15 and 16);
4. A request made after 24November 1980 for the review of a decision
made before that date must by contrast be decided by reference to the
regulationsin force at the time the review is requested or made. R(SB) 48/84
followed (paragraph 15);
5. The limitation on review of past determinationsimposed by regulation
4(2) of the Supplementary Benefit (Determination of Questions) Regulations
does not apply where the determination under review was a determination
refusing supplementary benefit (paragraph 19).

For full summary of the casesee 30.8.4ii below. Seealso R(SB) 17/83, 30.8.1iiiabove,
30.8.4 i below, R(SB) 56/83, 30.8.1 vi above. Referredtoin R(SB) 39/85, 30.8.1ix
below.

viii A person claimed asingle payment of supplementary benefit in respect of three
specificitems. theclaimwasdisallowed. Thedisallowancewasupheld by the appeal
tribunal and the claimant appeal ed to the Commissioner. At or about thesametimehe
made another claim for a single payment in respect of the same threeitems, albeit on
different grounds. On that claim the award was made. The claimant however did not
withdraw hisappeal against therejection of hispreviousclaim. TheCommissioner held
that the previous claim was automatically abated as from the date of the award on the
second claim and that nothing remained which was appeal able.

iX Thequestion whether ‘ therewas good causefor failureto makethe claim before
thedateonwhichitwasmade’ inreg. 5(2)(a) of the Supp. Ben. (Claimsand Payments)
Regulations 1981 was a question of law. R(S) 2/63, 13.3.1 xi above, affirmed, and
ShottsIron Company Limited v. Fordyce[1930] A. C. 503 quotedin order to stresshow
important it was for any tribunal considering ‘good cause’ to segregate findings of
primary fact fromthe conclusionsand reasonsupon such segregatefindingsof primary
fact fromtheconclusionsandreasonsuponsuchissuesof law asarosefor determination.
R(SB) 9/84, 30.8.1 vii above, also referred to.

X Backdating of a supplementary benefit claim under regulation 5(2)(b) of the
Supplementary Benefit (Claimsand Payments) Regul ationswasrefused becausethe supp.
ben. claim had been made before adecision on an earlier sickness benefit claim had been
received. The Commissioner held that the requirement in regulation 5(2)(b)(ii) merely
imposed atimelimit for makingthesupp. ben. claim. Itdid notprevent thesupp. ben. claim
being made before the decision on the other benefit had been received.
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xi A claimfor supplementary benefit wasreceived on 3 May 1985 from aclai mant
whose capital resources had been reduced below £3000 by a payment on 27 April of
fees to the nursing home in which she resided. The question was whether her claim
could be backdated to 27 April in order to qualify for the transitional protection
afforded to those ‘inreceipt’ of benefit before 29 April when more stringent rulesfor
the cal cul ation of benefit had comeinto operation. Held by the Commissioner that to
satisfy regulation 5(2) of the Supplementary Benefit (Claimsand Payments) Regulations
1981 it was necessary for the claimant herself to have had continuous good cause for
not having claimed earlier; that there was nothing in regulations 3 or 5 of those
Regulationsto prevent theclaim frombeingtreated asif it had been madeon 27 April,
even though that was aday on which thelocal office would have been closed; that the
term ‘special circumstances’ in regulation 7(2) of the Supplementary benefit
(Determination of Questions) Regulations1980wouldincludecircumstancesinwhich
fixing the benefit day as the day of receipt of another benefit produced a situation
adversetotheclaimant; andthatthewords'...inreceipt...’ inregulation9(17)(a) of the
Supplementary Benefit (Requirements) Regulations must be read as including cases
where entitlement had been established whether before or after 29 April 1985 in
relation to a period before that date, and whether or not a payment had been made.
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2 Payments

i A claimant had been registered for employment from May 1981 to May 1982
at an unemployment benefit office (" UBQO’) of the Department of Employment (‘ DE’)
and receiving supplementary allowance at the ordinary rate. Thisallowancewaspaid
by girocheques issued by the UBO fortnightly with a Saturday pay day. With effect
from 21 May 1982 he elected to discontinue registering but continued to claim the
allowance. That allowancethen became payableat thelongterm (higher) rate by order
book issued direct from the Department of Health and Social Security (‘DHSS’), with
aMonday pay day. Owingto administrative error, the claimant continued to be paid
by the UBO by girochequeat the ordinary rate until September 1982. Hewasthen sent
asum of money intended to cover the difference between the ordinary and long term
rates since 21.5.82 and an amount necessary to bridge the change of payment period.
The claimant disputed the correctness of the payment and the matter eventually came
beforeaTribunal of Commissioners. Theevidencedisclosed that at all relevant times
theperiodsrecorded onthegirochequesissued by theUBO asthe periodsof entitlement
tothesupplementary allowancecovered [by virtue of theadministrativearrangements
between the DHSS and the DE]. (Seepara. 13(1) of Decision). The Tribunal therefore
considered it material to explore what was the tenor of the ‘arrangements’ which
produced such aresult (see 17.4.1 xxabove). These arrangementswere, in short, for
theissueby the DE of paymentsof unemployment benefit and supplementary allowance
dueto persons who were registered for employment at an UBO and for the conduct of
certain other administrative functions connected therewith. The Tribunal, after
considering those arrangements in some detail against their historical background,
concludedthat, inrelationto unemployment benefit, thearrangementsconstituted an
agency agreement between the two Departments (see Appendix Il to the Decision,
paras. 22(4) and 29). Inregard to supplementary benefitthe Tribunal founditlesseasy
to definewith accuracy the status of the existing arrangements between the DHSS and
the DE and more difficult still to determine their precise boundaries. However, the
Tribunal saidthat, whil st they did not seek to prejudgethefuturedetermination of these
mattersin caseswherethey wouldbeindirectissue, they thoughtitright torecord how
those mattersappeared tothem uponthematerial availabletothem, asat | east astarting
point for concurrence- or contrary contention - inwhichappearedtotheTribunal likely
to be adifficult field. The Tribunal then expressed the view that, notwithstanding
vigorous submissions pressed upon them in support of adifferent conclusion, which,
asthenadvised, they werenot disposed to dismissoutright, the* most likely starter’ was
that therole of the DE in supplementary benefit matters was that of agent to the DHSS
asprincipal. (Paras. 31to 34 of Appendix Il tothe Decision). They also expressed the
view thatitwasan over simplificationto proceed uponthebasisthat, becausethe UBO
isan organ of the DE and the supplementary benefit scheme and that accordingly the
general principlethat noticeto one Government Department doesnot constitute notice
to another must axiomatically and universally apply; for whilst that approach might
befully justified asregards claimants subject neither to acondition of registration for
employment not to acondition of availability for employment, in cases where one or
other or both of those conditions apply, an ad hoc appraisal, devoid of a priori
presumption, would be essential in any such issue (para. 35 of Appendix Il to the
Decision). Seealso R(SB) 10/85 (T).

3 Deductions and paymentsto third parties

(At the time of going to print there was no recorded decision on this matter)
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4 Persons unable to act through age, incapacity, death or for other reasons

i Mental disablement can of itself by good causefor alate claim. Indetermining
whether the delay of aperson claiming on behalf of aclaimant isto beimputed to the
claimant, the following rules should be applied.

1. a person who had personal good cause for delay will not (subject to 2
bel ow) be prejudiced by the delay of someonewho choosesto present hisclaim
on his behalf;

2. where a person has once made a claim on behalf of another and
subsequently delayssome matter, that delay will prejudicethe person onwhose
behalf he presented the claim if the person concerned has to rely on the claim

s 0
presented.

The above rules have no application where the person making the claim has been
appointed astherepresentativeof thecla mant under provisionsanal ogoustoregul ation
14 of the Claims and Payments Regulations 1980 (regulation 26 of the Claims and
PaymentsRegulations1981). Inrelationto such personsthedelay of therepresentative
at any time after (but not before) the appointment will be attributed to and thus
prejudice, the claimant. (Paragraph 3.) See R(P) 1/79, 13.3.2x, R(SB) 6/83, 30.8.1ii,
R(SB) 56/83, 30.8.1vi and R(P) 2/85above, and R(SB) 9/84, paras. 3 and 5, 30.8.4ii
bel ow.

i Four appeals were heard together by a Tribunal of Commissioners concerning
4 mentally disabled claimants for supplementary benefit. Questions arose as to the
validity of determinations made upon claims made on behalf of the claimants by
persons who had not been appointed by the Secretary of State etc so to act; asto the
back dating of such claimsandtothereview of awardsand to the back dating of awards
generally and in particular in respect of a period before the Supplementary Benefit
(Claims and Payments) Regulations 1980 cameinto force on 24 November 1980 and
revoked the Supp. Ben. (C and P) Regs 1977. The Commissioners held that:-

1. Where aclaim is made on behalf of a claimant, even though by a person
who hasnot been appointed by the Secretary of Statesoto act, any determination
issued on such aclaim can betreated asvalidly made under the Supplementary
Benefits Act 1976 andregulations. Such a determination however does not
preclude the application of regulation 5(2) of the Supp. Ben. (C and P) Regs
1981 (whichconsolidatedinidentical termsregulation 5 of the 1980 Regul ations)
so as to treat a subsequent claim as if made before, on, or after the date of the
previous determination (paragraph 8);

2. A person who through mental disablement is‘unable to act’ within the
meaning of regulation 26(1) of the 1981 Regulationswill beableto show * good
cause’ in respect of his personal failure or delay in taking action whichex
hypothesisheis unableto take (paragraph 9);

3. By contrast with the position after aperson has been appointedto act for
the claimant, theresponsibility for any delay or failureto act by an unappointed
person should not be imputed to the claimant (R(SB) 17/83 approved and
followed); (paragraph 9);

4. A person appointed to act for a claimant under the Social Security Acts
and Regul ations,unless and until specifically appointed under theSupplementary
Benefits Act, isno different from any other unappointed person for
supplementary benefit purposesand any delay or failureto act by such aperson
is not to be imputed to the claimant (paragraph 10);

5. Itisnotincumbent upon the supplementary benefit officer toinvestigate
the possibility of aretrospective award in all cases, but only in caseswherethe
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claim specifically statesthat it is made inrespect of an earlier period or the
guestion of backdating israised by or on behalf of the claimant before the
supplementary benefit officer determinesthe claim. (R(SB) 56/83 above,
insofar as it suggests the opposite, not agreed or followed) (paragraph 11);

6. If the question of backdating israised for thefirst time before an appeal
tribunal, it should be remitted by thetribunal to the supplementary benefit
officer for him to determine (paragraph 12);

7. The question of backdating a claim made after 24 November 1990 for
a period before that date is to be determined in respect of that period in
accordance with regulation 5 of the Supplementary Benefit (Claims and
Payments) Regulations 1977. Thetest of ‘exceptional circumstances’ in the
Claims and Payments Regulations 1977 is not the same test as the test of * good
cause’ in the Claims and Payments Regulations 1981 (paragraph 15 and 16);

8. A request made after 24 November 1980 for the review of a decision
made before that date must by contrast be decided by reference to the
regulationsin force at the time the review is requested or made. R(SB) 48/83
followed (paragraph 15);

9. Thelimitation on review of past determinationsimposed by regulation
4(2) of the Supplementary Benefit (Determination of Questions) Regulations
does not apply where the determination under review was a determination
refusing supplementary benefit (paragraph 19).

See also R(SB) 17/83, 30.8.1iii, 30.8.4i, and R(SB) 56/83, 30.8.1vi above.

iii A claimant for supplementary benefit appeal ed to the Commissioner, but died
beforethe appeal washeard. Hiswidow wasunwilling to be appointedto act inrespect
of the appeal and it appeared that there was no other person who would be willing so
to act. The Commissioner held that in those circumstances the procedure adopted in
decision R(l) 2/83 (see 12.4.2v above) was equally valid in supplementary benefit
cases; where an appellant dies before his appeal can be heard and he has no personal
representativesor appointee, it was better to declare the appeal abated than to dismiss
it; that procedure, however, asnot appropriatewheretheappellantisthebenefit officer;
insuch acase, if that officer isunwilling to withdraw hisappeal, some other procedure
must bedevised. (CompareR(S) 7/56 and R(1) 7/62 at 17.4.2iii and ivabove.) Seeal so
R(l) 2/83, 12.4.2v and R(S) 7/56, 17.3.5ii, 17.4.2iii, R(l) 7/62, 17.4.2iv, above.
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Part 9: Determination of questions

(See Chapter 17.2)

Regs. 6 and 7 of the Determination of Questions Regs. 1980
1 Commencement and dur ation of awards

[ A claimant asked for Supp. Ben. for theweek ending 3 April 1981 (aFriday). On
Saturday 21.3.81 he had received £65.94 UB, that sum being asto one half a payment
in arrears for the week which had ended on 20.3.81 and as to one half a payment in
advance for the final week of his entitlement to that benefit which ended on 27.3.81.
Thequestion inissue waswhether and, if so, how much of that payment of benefit was
part of the claimant’s resources for the purposes of his claim for Supp. Ben. for the
ensuing week. The Commissioner held that by virtue of regs. 9(1) and (2)(a) and (d)
of the Resources Regs. 1980 and reg. 7(2)(b) of the Determination of Questions Regs.
1980 one half of the above sum, that isto say £32.97 should be taken into account as
theclaimant’ sresourcesfor theweek ending 3 April 1981 [notwithstanding that it was
actually paid in respect of the previous week].

i Reg. 9(1) of the Supp. Ben. (Conditionsof Entitlement) Regs. 1981; reg. 7(1)(a)
of the Supp. Ben. (Determination of Questions) Regs. 1980 - A claimant for Supp. Ben.
had ceased hisnormal occupation as a (self-employed) share fisherman on 13 January
1983. Hethen fell sick and did not work from 14 January to 9 February. During the
nexttwo daysheworkedfor atotal of 24 hours. Hewasthen sick againuntil 18 February.
On 19 February he registered for employment and on 21 February he claimed benefit.
His claim was disallowed on the basis that he had ceased to work on 12 February and
by virtue of subpara. (c) of the above-mentioned reg. 9(1), he had to be treated asin
remunerativefull-timework for 14 daysthereafter, i.e. until 26 February. The AT held
that the claimant had ceased to work for more than 14 days before he made his claim;
that accordingly reg. 9(1)(c) had no application and that under reg. 7(1)(a) of the
Determination of QuestionsRegs., hebecameentitledtothebenefit onthefirst pay day
after his claim, namely on 28 February 1984. The claimant contended that he in fact
ceased to be engaged in remunerative full-time work on 14 January 1983; that the 24
hours of work he did during the week ended 11 February 1983 did not constitute
remunerativefull-timework withinthe meaning of reg. 9(1)(a) and that accordingly the
14 day period prescribed under reg. 9(1)(c) ended on 27 January and that hethen became
entitled to the benefit. The Commissioner said that he had no doubt thiswould have
beenthecase, had the claimant claimed withinthat 14 day period; but hedid not claim
until 21 February, whichwasmorethan 14 daysafter hisceasingtobeinremunerative
full-time employment, namely 13 January 1983, so that he did not lose the title by
virtueof reg. 9(1)(c) (para. 8). Hefurther heldthat wheremorethan 14 dayshaveel apsed
between the date the claimant ceased to be engaged in full-time work and the date of
his claim for Supp. Ben., reg. 9(1)(c) has no application and the date from which
entitlement commences is determined by the opening words of reg. 7(1)(a) of the
Determination of QuestionsRegs. (para. 8); theexceptioncontainedinreg. 7(1)(a) only
operates where reg. 9(1)(b) or (c) of the Conditions of Entitlement Regs. has, in any
specific case, actually applied (para. 9).
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The decisions listed below are not included in chapter 30

Decisions given under statutory instruments which are no longer in force

R(SB) 43/83
R(SB) 2/90
R(SB) 2/94
R(SB) 3/94



