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CHAPTER 16

Absence from Great Britain
(other than in cases of sickness)
and reciprocal agreements

Part 1. Disqualification for benefit due to absence
abroad

Section 82(5)(a) of the Social Security Act 1975 and the Social Security Benefit
(Persons Abroad) Regulations 1975 (hereinafter in Chapter 16 referred to as*the Act’
and ‘the Regulations' respectively). (And seealsothe casesreferredtoin Chapter 19).

1 Unemployment benefit

i It was held that ‘that person’ in the context of section 29(1) of the National CU 28/49
Insurance Act 1949 (see now section 82(5) of the Act) refersal so to adependant, so that
anincrease of unemployment benefit wasnot payableto aclaimant inrespect of hiswife,

who was in the United States of America.

i A claimant for unemployment benefit had lived and workedin Australiafor some  R(U) 18/60
8years. Onarrivingin Great Britain he claimed unemployment benefit for the period of
thevoyagefrom Australia, but it washeld that, notwithstanding thereciprocal agreement

with Australia, hewasdisqualified fromreceiving unemployment benefit until hisarrival

inGreat Britain onthegroundsthat until then hewasabsent from Great Britain. Seealso

R(F) 1/62,16.3.1ii below.

iii Thewidow of aman who had beeninsured inthe Irish Republic, and whowasin R(U) 2/78
receipt of awidow’ s pension under Irish law, had for some years paid contributions as

an employed person or employed earner in Great Britain. She made a claim for
unemployment benefit but it was disallowed by theinsurance officer and, on appeal, by

the local tribunal. On appeal to the Commissioner it was held that the claimant was

entitled to the benefit claimed and that it was not subject to adjustment in accordance

with any regulationsrelating to overlapping benefitson account of her widow’ spension
sinceArticle12(2) of Council Regulations(EEC) No. 1408/71 doesnot operateto reduce
benefitsthat are obtained under the national law of one or more member stateswithout
recoursebeing had to the 1971 Regulations. See also 19.2.201.

iv. A man who was in receipt of unemployment benefit in England went to West R(U) 5/78
Germany tolook for work. Hewaswrongly advised beforegoing that therewasno benefit

he could claim while hewas abroad and was further advised to sign off the unemployed

register whileseekingwork in Germany. Onhisreturnto Great Britainhemadealateclaim

for unemployment benefit, but it was held that hewasdisqualified for receiving benefit

for the period of hisabsence ontheground that hewasabsent from Great Britain (section

82(5)(a) of the Act), and because hedid not register in the Federal Republic of Germany

as a person seeking work in accordance with Article 69(1)(b) of Council Regulations

(EEC) No.1408/71. Seeals019.2.5i.
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16.1.1 Absence abroad: disqualification for various benefits

RU)2/91 Vv A day for which apersonisdisqualified for being absent from GB isnot aday of
unemployment. There is no distinction in regulation 7(1)(b) of the Social Security
(Unemployment, Sickness and Invalidity) Benefit Regulation 1983 between
disqualifications for different reasons (for example, misconduct and being absent
abroad). The days for which the person is disqualified do not form part of the period
of interruption of employment. Therefore, none of the days of disqualification can be
included asthe3“waitingdays’ (Social Security Act 1975, section 14(3)). Seeals019.2.5
Vi.
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2 I njury benefit

i At the material time there was no reciprocal agreement with Ireland covering C.I.43/49
industrial injuries benefit and aman was held not to be entitled to an increase of injury
benefit for hiswife who had remained in Ireland when he came to work in England.

i A man was held to be disqualified from receiving injury benefit when, while C.I.275/49
recovering froman accident, hewent tovisit hissister wholivedin France. Hisabsence

in France was not for the purpose of undergoing medical treatment. (But seeno E.E.C

Social Security Regulations and cases referred to in Chapter 19.)

iii A manin receipt of injury benefit went to hishomein Ireland whenthe seasonal  R(1) 73/54
employment for which hehad been engaged cameto anend. Hereturned to England some

8 months later when the new season began in order to take up employment again with

hisformer employer. Itwasheldthat hisabsencefrom Great Britain, which had exceeded

the maximum period for which injury benefit was payable, could not reasonably be

regarded asatemporary absence and that hewasnot, therefore, entitledtoinjury benefit

during the period of hisabsencefrom Great Britain. See also R(P) 1/82.

iv A manwhowasemployed by theMinister of Worksasacarpenter sufferedperson  R(l) 44/61
injury caused by accident arising out of and in the course of his employment while
workingintheBritish Embassy in Moscow. It wascontended on hisbehalf that, although

in fact hewasnot in Great Britain at the time of the accident, he should betreated as if

he had beenin Great Britain when theaccident happened. It washeldthat injury benefit

wasnot payableto him because hewas* outside Great Britain’ withinthe meaning of the

relevant statutory provision when the accident occurred. See paragraphs4-6. Seealso

R(S) 7/81.

3 Retirement pension

i A claimant who had emigrated to Australiain June 1949 received aretirement R(P) 4/54
pensionfrom and after thefollowing March. In August 1952 hevisited Great Britain and

stayed form some 10 months, after which hereturnedto Australia. I1f hehad beenresident

in Great Britain on 29th September 1952 he would have been entitled to an increasein

the rate of his pension under legislation which cameinto force on that date, but it was

held that hewasdisqualified fromreceiving theincrease because, having emigrated to

Australia, hewould not beregarded asresident (which wasthen therel evant requirement)

in Great Britain whilst paying a10-monthvisit. Seeand compare R(F) 2/67, paragraph

11, and see also R(P) 6/59. Seenow R(P) 1/78.

i A retirement pensioner was absent from Her Majesty’ sDominionsfor morethan  R(P) 10/56
12 months, but before the end of that period amending regulations removed power to

disqualify aperson for receiving aretirement pension by reason of being absent abroad.

The claimant contended that she should be treated asif her absence had not lasted 12

months, but it was held that she was disqualified for receiving aretirement pension for

that part of her absence which occurred before the amendment of the regulation came

intoforce. Seealso R(P) 2/67, 16.2.2iv below.

iii An elderly woman was divorced from her husband remarried, whereafter she R(P) 1/78
disposed of her homeand furnitureand went tolivewith her second husbandinhishome

in Rhodesia, it being her intention to remain in that country for so long as the

political situation remained stable. Shereturned to Great Britain and stayed with

friendsfor aperiodof 2to2monthsin 1974, 19751976 and 1977, and againcame to Great

Britainin 1078 with theintention of remaining permanently inthecountry. Shewas

at all material timesinreceipt of aretirement pension under what was then theNational

Insurance Act 1965 and it was not disputed that while
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R(P) 1/82

R(G)5/53

R(G)3/54

Absence abroad: disqualification for various benefits

shewasin Great Britain shewasentitled to theincreasesof theweekly rate of her pension
which became operativefromtimeto timebetween 1st October 1973 and 17th November
1975. The question arose, however, whether the increases were payable to her during
the periods of her absencefrom Great Britain and the answer to that question depended
upon whether it could be said that during those periods she was ‘ordinarily resident’
in Great Britain as required by the relevant statutory provisions upon satisfaction of
which entitlement to the increases depended. It was held that during the periods the
claimant was absent from Great Britain she could not be said to be ordinarily resident
in the country and it was concluded (see paragraph 9) that by substituting the phrase
‘ordinarily resident’ for simply ‘resident’ in regulation 5 of the National Insurance
(Increases of Benefit and Miscellaneous Provisions) Regulations 1967 (and in the
subsequent similar provisions) thelegislation authority ‘ wasthereby seeking to exclude
from entitlement to an increase persons like the claimant who live mostly abroad and
cometoresidehereintermittently without theintention of settlingindefinitely’. Seealso
paragraphs5-8. And see R(P) 2/67, 16.6.6iv below.

iv A claimant for retirement pensionwasbornin Englandin 20 June 1914. Heworked
in England (asveterinary surgeon) from 1940 to 1946; thenin New Zealand until 1948
andthaninAustraliauntil 1973. Hethenreturned to England whereheworked for afew
monthsand thenwent towork in north Africauntil 1977, when heretired. Hethenlived
for afew monthsin Gibraltar and thereafter he divided histime between England, where
helived with hismother-in-law in her flat which he had alwaysregarded ashomewhen
inEngland, and Gibraltar, where hehad aflat, spending rather morethan half of histime
inGibraltar. InAustraliahehad retained aseasidehousefor hischildrenuntil 1976. His
wifehad expectationsof inheriting her mother’ sflat. In April 1980 the claimant returned
permanently to livein England. The question arose as to when he could be treated as
being permanently resident in the United Kingdom for the purposes of Article 3(1) of
thereciprocal Conventionwith Australia(S.I. 1958 No. 422) (whichwould, if applicable,
have enhanced hiscontributionrecord), theinsuranceofficer, apparently relying on Art
27(b) ibid, having ultimately decided that this was not until ayear after the claimant
permanently to live there. The Commissioner also considered whether the question of
permanent residence, which was ancillary to a contribution question, was one for the
determination of the Secretary of State or of the Statutory Authorities. He held that, as
once the permanent residence question had been resolved no question (in the sense of
issue) would arise on the contribution question, the permanent residence question was
for himto determine: that article 27(b) wasan enlarging provision, but that no question
under that Article could arise when athird country other than Australiaand the United
Kingdomwereinvolved; and that the claimant had been permanently resident in England
sincehisreturntherein April 1980. R(P) 6/59 and R(G) 1/82 followed.

4 Mater nity benefit

i A woman of Belgian nationality who was married to an Englishman went to
Belgium to visit her grandmother and while there was confined. It was held that a
maternity allowance was not payable to the claimant during the period of her absence
from Great Britain. CompareR(G) 3/54and R(G) 2/51.

i A married womenwent to her mother’ shomein|reland, where shewas confined.
It wasaccepted that her reason for goingto her mother’ shomewas because of her bodily
disablement and difficultiesover accommodationin England and it washeld that, asshe
had gone to Ireland after her incapacity commenced, she was not disqualified from
receivingamaternity allowance. Compare R(G) 5/53, 16.1.4i above. SeealsoC.G. 32/49,
16.2.2i belowand C.G. 202/49.
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5 Death grant

i A man aged 51 diedin South Africa, where he had gonefrom GB some20 months  R(G) 6/57
previously. The local tribunal held that death grant was payable to the widow under

reg. 5(h) of the National Insurance (Death Grant) Regs. 1949 on the ground that she

would have satisfied one of the conditionsin paras. (a) to (g) of the regs., namely the

provision contained in para. (b) i.e. that she was entitled to WB. It was held that in so

deciding the local tribunal were in error because reg. 5(h) required that the deceased
“immediately before death”, was the husband of a person who satisfied the specified

conditions, and his wife could not, before his death, be his widow and so could not be

entitled to WB immediately before his death. See now reg. 7(1) of theregs. See also

and compare R(G) 13/59.

6 Widow’ sbenefit

i A widow would have been entitled to an increase of the weekly rate of her R(G) 1/54
widow’s pension if she had been resident in GB, but in June 1952 she had written to

the local national insurance officer saying that she was leaving GB permanently and

giving an addressin Kenya. Infact shereturned to GB alittle over ayear later with the

intention of making England her permanent home, but it was held that she was
disqualified for receiving the increase which she had claimed on the ground that,

having notified her intention to reside permanently in Kenya, she could not be said to

be resident in GB until she had actually reached GB. See also 16.2.2ii below.

7 Dependency benefit

i A man born in Pakistan worked in the UK from 1961 until 4 October 1980 when R(P) 1/90
he was made redundant. He visited his wife, whom he had married in 1968, from

September 1980 to April 1982. He then returned to GB. On 11 May 1987 he became

entitled to RP and claimed an increase of benefit for her. Shehasnever beeninthe UK.

The claim was disallowed because she was absent from GB and not residing with the

claimant. It was also decided that the couple could not be treated as residing together

because their absence from one another was not temporary. Thetribunal decided that

the claimant was not entitled to an increase of benefit from 11 May 1987 but that there

was entitlement from 4 December 1987 when he formed the intention to return to

Pakistan to live with his wife. The Commissioner decided that

1 onceit hasbeen decided that the couple's absence from each other wasno longer
temporary there would have to be evidence of them living together before it could be
decided that the absence was temporary. Anintention to resume living together is not
sufficient for again deciding that the absence is temporary;

2. onthebalance of probabilitiesthe claimant wasstill temporarily absent from his
wife. Thereforethey arenot treated ashaving ceased toresidetogether (Social Security
(PersonsResiding Together) Regs., reg. 2(4)). Asaresulttheclaimantisnot disqualified
for receiving the increase of benefit because she is absent from GB (Social Security
(Persons Abroad) Regs., reg. 13).

ii A Moroccan national claimed for an increase of invalidity benefit for hiswife R(S) 1/00
whoresidesin Morocco. The AO decided that theincrease was not payabl e because the
claimant’ swifewasabsent from GB. The Commissioner decided that thetribunal erred
infailing to takeinto account of Article41(1) of the Co-operation Agreement between
the EC and the Kingdom of Morocco which prohibits discrimination against workers
of Moroccan nationality. The reg. which provides that an increase can only be paid if
apersonisresidingwith hiswifewhoisabsent from GB indirectly discriminatesagainst
Moroccan workers. That discrimination cannot be objectively justified and could not
therefore be applied to workers covered by the Co-operation Agreement. The appeal
was remitted to a new tribunal to decide entitlement under the normal rules which
permit payment if a claimant is residing with or supporting his wife financially.
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CG 202/49

R(F) 1/62
(T)

CG 32/49

R(G) 1/54

R(P) 6/59

Part 2: Resident in GB

See also 31.1.6
1 Claimant held tobe“resident” or “ordinarily resident”

i After being demobilised from the Royal Air Force the claimant’s husband
obtained employment in Nigeriaand she accompanied him when hewent to live there.
Shedid not know how long her husband would be kept on by hisemployersin Nigeria,
nor did she know whether she would be able to stand the climate. She was confined
whileshewasin Nigeriaand returned to GB three weeks|later. It washeld that shewas
ordinarily resident in GB and that a maternity grant was payableto her. See also asto
meaning of “ordinarily resident” R(P) 1/78 16.1.3 iii above.

i The claimant’s husband, who was born in Canada, gave up his home in that
country and came to England for a period of at least two years. The claimant and her
family accompanied him to England, where he made ahomefor thetime being. Under
the reciprocal agreement with Canada which was then in force he could fulfil the
conditions of the right to family allowances that the man is a British subject whose
placeof birthwasintheUK. It washeld by atribunal of Commissionersthat the claimant
and her husband had become ordinarily resident in GB on their arrival and that the
family allowanceswere payablefromthat date. See astothe meaning of “resident” and
“ordinarily resident” paras. 7to 12 and seealso R(F) 2/63, 16.3.3i and R(M) 1/85 bel ow.

2 Claimant held not tobe“resident”

i Toresidemeansto dwell permanently for aconsiderabletime, haveone’ ssettled
or usual abode, to live in aparticular place. A member of the Control Commissionin
Germany married a German who intended to come to England when her husband’ s
contract cameto an end, but at the material time she had in fact never been in England.
It was held that she could not be said to be ordinarily resident in GB and was not,
therefore, entitled to maternity benefit. See also CG 165/50 but compare CG 204/49.

i Residence in GB may continue during a temporary absence if there is an
intention to return, but if that intention has once been changed residence could only
be said to be resumed when the person concerned has actually reached GB. Thus a
widowed pensioner who claimed an increase of her pension but who had notified her
intention to reside permanently in Kenya was held not to be entitled to the increase.
Seealso 16.1.61 above.

i A woman who was in receipt of RP on her own insurance record
left GB with the intention of living permanently in Portugal. She
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was, however, unable to obtain the necessary residence permit from the Portuguese
authorities until some 6 monthslater, and meanwhile she returned to Great Britain for
about 2 months. While shewasin Portugal, and beforeher returnto England, amending
Regulations came into force which made effective an increase of the weekly rate of a
retirement pension for personsresident in Great Britain. 1t was held that the claimant
was not a person resident in Great Britain immediately before the date on which the
amending Regulations came into force and that she was, therefore, disqualified for
receiving the increase expect when she was actually in Great Britain.

iv A personisnot resident in Great Britain merely because heisphysically present
in Great Britain, nor will aperson who isin Great Britain merely as a bird of passage
normally beresident. Thefact that apersonisin Great Britain merely inthe capacity of
a holiday maker or tourist would normally tell against the view that he was resident,
although there is no fundamental antithesis between residence and temporary visits.
Whether atemporary visit constitutesresidence must bedeterminedinrelationtoall the
incidents attaching to the visit, such as the duration of it and whether it is one of a
repeated series, but the fact that atemporary visitor who had no house of hisown stays
with closerelativeswho maketheir homeavail ableto himasatemporary home may assist
theview that heisresident in Great Britain. The question whether apersonisor isnot
resident in Great Britain is one of fact and degree, but the word ‘resident’ is not
synonymous with ‘ordinarily resident’. For the purposes of the relevant statutory
provision aperson can beresident in morethan onecountry at the sametime. Itwasheld
on the facts of the case that aman and hiswife who had left Great Britain for Australia
in 1948, but haspaidvisitsto Great Britain at varioustimesincethen, had becomeresident
inGreat Britainonadatein September 1963. R(F) 1/62,16.2.1ii, abovewasdistinguished
and R(P) 4/54, 16.1.3 i above, was not followed for the reasons given in paragraph 11.
See al so paragraphs 8-9.

3 Claimant held not tobe‘ordinarily resident’

i Anaward of mobility allowancewasmadetoamother for the period from 13.4.77
t028.10.2041 on behalf of her handicapped daughter. Subsequently the mother wrote
to say that she, her husband and daughter had goneto Sri Lankaon 26.11.81 and that,
asshewasill and her husband incapacitated, they did notintend toreturn until they were
inafit statetotravel. A homein GB was not maintained, but their furniturewas putin
store. Thefamily returnedto GB on19.8.83. Thequestionsinissuewerewhether, inview
of s.37A(7) of the Social Security Act 1975, theaward of theallowancecould bereviewed
under s.104(1)(b) of that Act onthegroundsof change of ordinary residenceand whether
there had in this case been achange of ordinary residence. The Commissioner held that
there could be such areview wherethere had been achange of permanent residence and
section 37A(7) did not precludeit (para. 3); that the exception from disqualification for
absencefrom GB afforded by reg. 10A of the Social Security Benefits (PersonsAbroad)
Regs. 1975 did not removethe need for the claimant to satisfy the prescribed conditions
of entitlement totheallowance; that thewords* ordinarily resident’ should begiventheir
natural and ordinary meaning unless the statute dictated otherwise (paras 10 and 11);
andthat theclaimant wasnot ordinarily residentin GB from 27.11.81t0 18.8.83, shefailed
tosatisfy reg. 2(1)(a) of the Mobility Allowance Regs. 1975 and wasnot entitled to that
allowancefor that period (para. 12). Meaning of ‘ordinarily resident’ asdescribedin R.
v. Barnet London Borough Council [1983] 2WLR 16 considered. Also considered R(F)
1/62(T) and R(M) 2/84, Appendix.

16.2.2-3

R(P) 2/67

R(M) 1/85
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R(G) 2/51
(T)

R(F) 1/62
(T)

R(F) 1/63

R(F) 3/64

R(F) 1/88

R(F) 1/89

Part 3: Child Benefit

Section 13 of the Child Benefit Act 1975 and the Child Benefit (Residence and Persons
Abroad) Regulations 1976. See also Ch. 31.1.6.

1 Ordinarilyresidentin Great Britain

i The claimant’ s husband was employed as a‘ UK based member’ of the British
Control Commissionin Germany. Theclaimant joined himin Germany, whereshewas
confined. It was held by the majority of a Tribunal of Commissioners that she was
‘ordinarily resident’ in Great Britain and entitled to amaternity grant. Seealso CG 206/
49. AndseeR(P) 1/78, 16.1.3iii above.

ii Theclaimant and her husband cameto England from Canadafor aperiod of at | east
2yearsand brought their family with them. They gaveuptheir homein Canadaand made
ahomefor thetimebeingin England. Itwasheldthat, inview of the Family Allowances
and National Insurance (Canada) Order 1959, the claimant and her husband had become
ordinarily resident in Great Britain from the date of their arrival and that a family
allowance was payable accordingly. Seealso R(M) 1/85.

2 Whether ‘temporarily absent from Great Britain’

i A claimant and her husband | eft Great Britainto goto Nigeriaasmissionariesand
took their childrenwiththem. Some 18 monthslater thewholefamily returnedto Great
Britain, wherethey stayed for some 6 months, and then returned to Nigeria. It washeld
that after 6 months had elapsed since the claimant’ sfirst departure from Great Britain
her absence could no longer be treated as temporary and that during the whole period
from her returnup tothetimewhen sheagainleft for Nigeriaher presencein Great Britain
must be regarded as temporary, with the result that she was not entitled to a family
allowance beforeleaving again for Nigeria.

ii The claimant and her husband, who were both citizens of Uganda and had been
stayingin England, wherethelatter wasstudyinglaw, returned to Uganda, wherehewas
totakeup an appointment as Crown Counsel. It wasnot expected that they wouldreturn
to Great Britain other than on visitsto two of their children, who had been | eft at school
inEngland, unlessofficial dutiesrequiredit. 1t washeldthat the claimant’ shusband had
returned to his home country to live and earn hisliving there, that this was a purpose
other than atemporary purpose and that therefore his absence from Great Britain was
not to be treated as temporary even if he intended to return to this country to visit the
children or in connection with his official duties.

iii The claimant became an empl oyed person subject to United Kingdom | egisl ation.
Heclaimed child benefit for hisson and daughter whowereresidentinthelrish Republic.
The Commissioner held that a child who had never been in Great Britain could not be
regarded as temporarily absent from that country. For other synopses of this decision
see19.2.8iii and 19.2.20ii below.

iv The claimant's husband, an established Home Civil Servant, took up a position
on secondment to the Government of Hong Kong. The question arose whether the
claimant was entitled to child benefit for the periods she and their two children had
residedwithhiminHong Kong. The Commissioner heldthat the claimant wasentitled.
During the relevant periods the government of Hong Kong had not gained a separate
existence, so asto createadivision of the Crown. Theclaimant'shusband wastherefore
employed "by or under the Crown in right of the United Kingdom" and satisfied
regulation 6(1)(a) of the Residence and Persons Abroad Regul ations. Theclaimant was
his spouse, residing with him within the meaning of regulation 6(1)(d) and she was
absent from Great Britain "by reason only" of being such a person, in accordance with
regulation 7(1) of the same regulations.
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Y% The claimant and her family left GB on 30 March 1988 to go to Spain. The R(F) 1/94
adjudication officer decided that a claimant was not entitled to child benefit from 30

May 1988 because shewasnot, and could not betreated asbeing, in GB and her absence

had exceeded 8 weeks. After considering both domestic and European law, thetribunal

confirmed the adjudication officer's decision and the claimant appealed to the
Commissioner who held that:

a in order to come within regulation 6 of the Child Benefit (Residence and
Persons Abroad) Regulations 1976 aperson must satisfy at | east three conditions,
one of whichisthat UK tax must be paid on at |east half that person’s earnings
from employment outside GB (paragraph 4). The claimant did not

satisfy these conditions as neither she nor her husband was employed outside

GB and income tax was paid only in relation to a pension and not on

earnings from employment;

b. Article 73 of Regulation (EEC) No. 1408/71 applies only to people who are
employed (or self-employed) at the relevant time and whose familiesresidein
a Member State other than the competent State;

C. Article 77 of Regulation (EEC) No. 1408/71 providesfor apensioner to receive
family benefits from the Member State responsible for the pension. A pension
for the purposes of Article 77 must be awarded on the grounds of old age;
invalidity; industrial accident or occupational disease and must be paid out of
public funds (Article 1(t)). A FireBrigade Medical Discharge pension does not
fall within this category.

Vi This appeal was one of three heard by the Commissioner in which he held that R(S) 1/96
he was bound by a decision of the High Court on the meaning of ‘temporary absence’.
On ajudicial review Hodgson J had held the word ‘temporary’ should be given its
primary meaning of ‘ not permanent’ and the Commissioner followed that judgement.
On appeal by the adjudication officer the Court of Appeal held that in construing
regulation 2(1) of the Social Security (Persons Abroad) Regulations 1975 it waswrong
totreat theword ‘temporary’ assynonymouswith ‘ not permanent’. The Court held that
the correct approach wasto look at the facts at the date of the decision including past
absence and future intended or likely period of absence. The quality of absence may
change with the passage of time and as time passes it may be more difficult to
demonstrateitistemporary. Althoughtheclaimant’ sintentionswill alwaysberelevant
as time goes by his plans should be more closely scrutinised.

3 Adoption under foreign law

[ The wife of a Royal Air Force officer serving in Germany and her husband R(F) 2/63
adopted 2 children bornin West Germany in accordance with West German law. When
the family came home to GB at the end of January 1962 both children were adopted
under Englishlaw. Itwasheldthat, for the purposesof the Family AllowancesAct 1945,
the children were not adopted until the adoption under English law; and further that
the word ‘person’ in the relevant provision of the Family Allowances, National
Insuranceand Industrial Injuries(Germany) Order 1961 (i.e. Article 31(2)) could apply
to achild aswell asto an adult. The children were, therefore, to be treated as if their
place of birth was in the UK and that their presence in Germany was to be treated as
presence in GB by reason of the Order.

i While domiciled in the Republic of Ireland a claimant adopted a child who was R(F) 1/65
also domiciled there. The family, which included 2 other children, then came to GB
and a claim was made for family allowances for the adopted child as an ‘issue’ child.
It was held that, as the effect of the adoption under the law of the Republic of Ireland
wasto givethechild the status of alegitimate child born to the adopter, the child should
be accorded that status for the purposes of the Family Allowances Act 1945 and
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R(F) 3/73

R(F) 2/92
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regarded as issue of the claimant within the meaning of that Act. See paragraph 4 et
seq for adiscussion of the general principles when the status of a child adopted under
the law of aforeign country is being determined.

i The claimant and her husband, who were Pakistani Muslims, had resided
permanently in GB for some5years. Theclaimant wasin receipt of family allowances
for afamily of 4 children, but she then claimed additional allowancesin respect of her
2 young brothers who had arrived in GB from Pakistan and she contended that they
had been adopted by her husband some8yearspreviously under the*‘Law of Inheritance’
which, it was said, was part of the unwritten law and culture of Pakistan. Expert legal
opinion however, was that adoption was not recognised in Islam and that the assertion
that the adoption took place under the ‘Law of Inheritance’ was incorrect because
Moslem law as applied in Pakistan does not recognise adoption as amode of filiation.
Further, whileit may betheoretically possiblefor aMuslimto provethat heisby custom
subject to the law of adoption, the onus of establishing that is very heavy indeed. It
was held that the two boys could not be treated as legitimate issue of the claimant’s
husband. Their presencein GB had to betreated astemporary for 6 monthsfromthedate
of their arrival by force of regulation 10 of the Family Allowances (Qualification)
Regulations 1969 (now no longer in force) That the claimant was not entitled to family
allowancesfor them before the expiration of the 6 monthsfrom the date of their arrival
in GB.

4 Absencein Canada

i Paragraph 13 of the Schedule to the Canada Order 1959 enables a person to
overcome the residence and presence conditions contained in section 13 of the Child
Benefit Act 1975 when migrating from Canada to the UK. It does not enable benefit
to be paid during any period of absence in Canada.
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Part 4. Reciprocal agreements

But see also Chapter 19.
1 Unemployment benefit

i A claimant for unemployment benefit went to Australiain 1951 and worked R(U) 18/60
therefor thenext 8 years. In September 1959 he sailed for Great Britainand, on arrival,
made a claim for unemployment benefit. The question was whether he was entitled to
benefit during the voyagefrom Australia (whichtook approximately 4 weeks) by force
of the National Insurance (Australia) Order 1958. It was held that he was not entitled
to unemployment benefit during the voyage. The Order provided that a person
claiming benefit in one country should betreated asif he had been resident there during
any period while proceeding from the other country if that period did not exceed 13
weeks. Subject tothat, the claim had to be decided under the provisions of the National
Insurance Act 1946in exactly thesameway asinthecase of aclaimant whoinfact resides
inthiscountry. Astheclaimant wasabsent from Great Britain during therelevant period
hewasdisqualified for receiving benefit during the period of thevoyageby forceof (what
wasthen) therelevant statutory provision, i.e. section 29(1)(a) of theNational I nsurance
Act 1946. Seeparagraphs8-11.

2 Sickness benefit

i A claimant for sickness benefit who was resident in the Republic of Ireland had ~ R(S) 7/54
served in H.M. Forces until he was discharged because he was unfit. He claimed and
was paid sicknessbenefitin Great Britain for 6 monthsuntil hisinsuranceand hisclaim
weretransferred to the Department of Social Welfarein Ireland. Hewas not, however,
entitledtobenefit under Irishlegislation. Later hereturnedto England and after aperiod
of 6 monthshisinsuranceand claimwere again transferred from the Republic of Ireland
to this country. It was held that the effect of the relevant provisions of the National
Insurance (Reciprocal Agreement with Eirefor Sicknessand Maternity Benefit) Order
1948 (as amended in 1952) was that, as the claimant would not have been entitled to
sickness benefit under the legislation in force in the Republic of Ireland, he must also
be disentitled under the legislation in forcein Great Britain. See now the Republic of
Ireland Orders referred to in Schedule 1 to, and modified by, the Social Security
(Reciprocal Agreements) Order 1976.

i A manwho normally worked in England wasentitled by thetermsof hiscontract ~ R(S) 19/54
of employment to spend amonth’ sholiday with pay in France each year. Whileonsuch

aholiday he was taken ill and was obliged to prolong his stay in France in order to have

trestment. Itwasheldthat hewasnot entitled to sicknessbenefit under theNational I nsurance

and Industrial Injuries(Reciprocal Agreement with France) Order 1949, which applied

to persons employed in a country other than that of their normal residence. See now

the National Insurance and Industrial Injuries (France) Order 1958 as modified by the

Social Security (Reciprocal Agreements) Order 1976. SeeR(S) 2/86, 2.6.9iii,inwhich

a Tribunal of Commissioners held that this decision had been correctly decided.

ini A claimant who had lived with hismother in Italy cameto work in Great Britain ~ R(S) 10/55
and 3yearsafter doing so becameill. Heclaimed anincreaseof sicknessbenefitinrespect

of hismother, whowasstill inltaly. Therewasnointentionthat sheshould cometo Great

Britain or that the claimant would returnto Italy. It was held that, although under the

National Insuranceand Industrial Injuries(Reciprocal Agreement with Italy) Order 1953,

the claimant’s mother could be treated as if she were in the United Kingdom, the

interruption of her and the claimant’ sresiding together could not betreated astemporary

and that the increase of sickness benefit could not be payable under United Kingdom

legislation. See now the 1953 Order as modified by the Social Security (Reciprocal

Agreements) Order 1976. See also R(l) 37/55.
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Absence abroad: reciprocal agreements

iv A mariner of Netherlands nationality who was amember of the crew of aBritish
ship met with an industrial accident whilst on board. Three monthslater he was taken
off Articlesand put ashorein Italy. Hewasthen sent to Rotterdam and returned to his
home in the Netherlands. At the end of the injury benefit period he made a claim for
sickness benefit under the National Insurance Acts. It washeld that under the National
Insurance (Mariners) Regulations 1948, as amended, the claimant had ceased to be
exempted fromdisqualificationfor sicknessbenefit asfrom thedateon which hereturned
toa‘proper return port’, namely Rotterdam; that under the reciprocal agreement made
between the United Kingdom and the Kingdom of the Netherlandsit could not be said
that he fell ill in the territory of the United Kingdom; and that he could not rely upon
Article 28 of the National Insurance and Industrial Injuries (Netherlands) Order 1955
becauseit did not rel ateto sicknessbenefit. See now the 1955 Order asmodified by the
Social Security (Reciprocal Agreements) Order 1976. Seealso2.9.41.

% Theclaimant lived inthe Republic of Ireland. In 1982 hiscontinued entitlement
to invalidity benefit under the SS Act 1975 was reviewed by an insurance officer in
England and his decision was upheld by alocal tribunal in England. On appeal to the
Commissioner the claimant requested an oral hearing and also requested that that
hearing should bein Northern Ireland to enable him and his solicitor to attend and give
evidence (sic). On that point the Commissioner in GB held that, by virtue of art. 39(1)
of Reg. (EEC) No. 1408/71, theappellatejurisdictioninthiscasewasthat of GB and that
no jurisdiction was conferred on Northern Ireland; that art. 3 of Schedule 1 to the SS
(Northern Ireland Reciprocal Arrangements) Regs 1976 did not operate to transfer
jurisdiction to the Commissioner in Northern Ireland, but only conferred jurisdiction
upon him by removing an otherwise conclusiveimpediment tojurisdiction; but that that
articledid not assist the claimant because hispresencein Northern Ireland solely for the
purposes of attending an oral hearing of the appeal would not, in the circumstances of
this case, sufficeto render Northern Ireland ‘the territory in which the claimant is’ for
the purposes of that article. (Paras9and 17 to 20.) Northern Ireland Decision, Appeal
No. 31/82(1VB) distinguished. R(U) 9/61 followed.

vi The Commissioner decided that in considering whether a person had been
entitledto sicknessbenefit for 168 days (inorder to becomeentitled to United Kingdom
invalidity benefit) the adjudication officer must take account of periods of entitlement
to Austrian sicknessbenefit or invalidity pension and not only periodsof payment. This
wasinaccordancewith Article23(1) of the Agreement between the United Kingdomand
Austria. Article23(1) statesthat periodsof entitlement to sicknessbenefit or invalidity
pension under the legislation of the other country shall be treated as periods of
entitlement under thelegislation of the country considering entitlement to benefit. See
also19.2.2 vi below.

3 Retirement pension

i A manwho wasresidentin New Zealand wasin recei pt of superannuation benefit
under the legislation of that country. It waspaid to him until 11th November 1960, on
which dateheleft New Zealand totravel to England. Hewasthen over pensionableage.
Hearrivedinthiscountry inthemiddle of January 1961. Under the National Insurance
(New Zealand) Order 1956 hewasentitled to receiveretirement pensionfromthe United
Kingdom whilein, or resident in the United Kingdom, but it was held that it was not
payableto him for the period of the voyage from New Zealand to England. 1t could not
besaidthat whiletravelling, albeitinaBritish ship, onthehigh seashewas' inthe United
Kingdom’. Seenow theFamily Allowancesand National Insurance (New Zealand) Order
1970 asmodified by the Social Security (Reciprocal Agreements) Order 1976. Seealso
R(S) 7/81.

ii. Although the claimant was not entitled to retirement pension based on his UK
contribution record, he was awarded retirement pension by taking into account
contributions paid in New Zealand under Articles 9(3) and 9(6) of the Social Security
(New Zealand) Order 1983.
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The claimant left Great Britain to go to Spain on 29.4.92. The claimant’s award of
retirement pension was again reviewed and it was decided that the pension was no
longer payable. The claimant again appealed. The tribunal decided that retirement
pension should continue to be paid.

The Commissioner decided that the claimant’s entitlement to retirement pension
ceased from and including 30.4.92 and could not be helped by EC regulations
quoting paragraph 7, section L, Annex V1 of regulation (EEC) 1408/71, which holds
that—
“The Regulation does not apply to those provisions of UK legislation which
are intended to bring into force any Social Security agreement concluded
between the UK and a third state.”.

Seedso019.2.10.vi, 19.3.6.i, 17.6.4.xvi below
4 I njury benefit

i While supervising a skiing party in Switzerland a school mistresswho wasin R(l) 39/56
charge of a party of girls she had brought out from England injured her ankle. It was

accepted that, in view of the National Insurance and Industrial Injuries (Switzerland)

Order 1954, the sole question for decision was whether the claimant had met with an

industrial accident. It was held that she had done so. See 8.2.6 x. See now the Family

Allowances, National Insurance and Industrial Injuries (Switzerland) Order 1969 as

modified by the Social Security (Reciprocal Agreements) Order 1976.

5 Non-contributoryinvalidity pension

[ Onaclaimfor non-contributory invalidity pension by thewifeof aservingmember  R(S) 7/81
of the armed forces who resided with her husband in Germany, it was held in rejecting

the claim that the claimant was not assisted by the Convention between the Federal

Republic of Germany and the United Kingdom which doesnot apply to non-contributory

benefits based on residence or presence in Great Britain. The claimant could not rely

onany principleof extraterritoriality whereby membersof theforcesand their families

in quarters abroad should be treated as being on British soil. R(P) 8/61 and R(l) 44/61

referredto. Seealso2.10.1ii and 19.2.3i.

ii. The claimant was born on 26.4.74. She left Great Britain for Germany withher  g(p) 1/97
parents in 1977 and did not return to Great Britain until 1.7.88. A claim for severe
disablement allowance was made on 21.11.90. The claimant was not entitled to severe
disablement allowance from 26.9.90 because she did not satisfy the 10 yearsresidence

conditionat regulation 3(1)(c)(ii) of the Social Security (SevereDisablement Allowance)
Regulations 1984. It was contended that the claimant would have been helped by the

Family Allowances, National Insuranceand Industrial Injuries(Germany) Order 1961in

that her residence in Germany should be treated as a period of residence in the United

Kingdom, and that the residence requirement at regulation 3(1)(c)(ii) wasultravires.

In addition to holding that the claimant could not reply on the Family Allowances,
National Insuranceand Industrial I njuries(Germany) Order 1961, to count her period of
residencein Germany asaperiod of residenceinthe United Kingdom; The Commissioner
decided that—

a regulation 3(1)(c)(ii) of the Social Security (Severe Disablement Allowance)
Regulations 1984 wasnot ultraviresand wasnot resident in Great Britain
for an aggregate of 10 years since her birth; and

b. the claimant satisfied the residence and presence requirements for an
award of severedisablement allowancefrom 6.4.92 onwards[ Social Security
(SevereDisablement Allowance) Regul ations 1984, regul ation 3asamended
by S.I. 1992 No. 704].

See also 2.10.1.iii, above, 19.2.3.iii below
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6 Child benefit

i “Paragraph 13 of the Schedule to the Canada Order 1959 enables a person to
overcome the residence and presence conditions contained in section 13 of the Child
Benefit Act 1975 when migrating from Canadato the UK. It doesnot enable benefit to
be paid during any period of absence in Canada”.

7 I nvalidity benefit

i Theclaimant, who had been absent from GB in Maltafor over 7 years, maintained
ahomein GB and stated that heintended toreturntolivein GB when hisheal th permitted.
Hewasonly regarded asbeing atemporary residentin Maltaby the M alteseauthorities.
It wasdecided that hewasnot temporarily absent from GB (section 82(5)(a) of the Social
Security Act 1975) but the claimant argued that he was only in Maltatemporarily and
therefore that he was helped by Article 9A of the Agreement with Malta. The
Commissioner decided that

a whether a person is resident in a country or only there temporarily isa
guestion of fact and degree,

b. not being temporarily absent from GB and being temporarily in another
country are 2 entirely separate states which can co-exist,

and c by November 1989 (when his absence had lasted over 7 years) the
claimant had become permanently resident in Malta. The fact that he
had not acquired alegal right to permanent residence in that country was
not conclusive.
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16 Annex
Absence abroad: disqualification for various benefits

The decisions listed below are not included in chapter 16

Decisions which for divers reasons no longer have any relevance.

CSG 2/48 R(P) 5/52
CSU 14/48 R(G) 2/55
Cl 36/49 R(1) 45/57
CG 206/49 R(1) 1/60

R(P) 2/52 R(F) 2/60

R(G) 4/52 R(G) 2/60






