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CHAPTER 8
Industrial Injuries: accidents
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CHAPTER 8
Industrial injuries: accidents

Part 1: Personal injury caused by accident
Sections 50 and 52-55 of the Social Security Act 1975

1 What constitutes* personal injury”

i “Personal injury” means injury to the living body of a human being and, R(l) 7/56
although damage to some artificial appendage of the body, such as spectacles, false

teeth, awig or an artificial limb, may well cause incapacity for work, such damage

cannot constitute “personal injury”. Thus a coalminer who broke the foot of his

artificial leg inan accident at work washeld not to have suffered personal injury caused

by accident arising out of and in the course of his employment. Questionsrelating to
prosthesisin general are discussed in R(l) 8/81. See also R(l) 1/82.

i A clerk felt apainin hisleg whilst stooping to take files out of acabinet drawer R(l) 35/59
and after he sat down the pain suddenly became severe. He was later found to be

suffering from a prolapsed disc. Medical evidence showed that the complete prolapse

was of an already partially prolapsed disc and was brought about by some slight and

insignificant movement whilethe clerk was sitting in his chair and not by the stooping.

The Commissioner held that the clerk had not sufferedinjury by accident. Principlesof

R(I) 20/56 explained.

i A “strain” does not amount to “injury” unless there be some significant R(l) 19/60
physiological change for the worse which lasts for an appreciabletime. A miner who

strained himself while lifting a derailed coach hutch at work suffered a coronary
occlusionover 24 hourslater. It washeld that hehad failed to establish that the coronary

occlusion was brought on by the strain at work and that he had, therefore, failed to

establish that he had suffered personal injury.

iv Anincrease of pain, or an aggravation of pain, does not constituteinjury unless R(l) 1/76
it is shown that a physiological change for the worse in the claimant’s condition has

resulted. Any aggravation must be material, that is, of some substance. Seepara. 7 and
alsosee8.1.2v.

\% Where a prosthesisis so intimately linked with the body of a person asto have R(l) 8/81
become part of that body, damage to the prosthesis may constitute a personal injury to

that person. A claimant who damaged anartificial hipjointinafall washeldto beentitled

to industrial injury benefit. R(l) 7/56 discussed. See also R(l) 1/82.

vi A sheet metal worker in the course of hiswork was struck on his spectaclesby R(I) 1/82
asteel plate. Thelensof hisspectacleswas scratched leaving ascuff mark. He himself

received no injury at all. On the question whether the claimant was entitled to a
declaration under s. 107 of the SSAct 1975 that the accident was an industrial accident,

the Commissioner held that thefact that, astheresult of anincident at work, the claimant

was deprived of the use of his spectacles as ameans to improve his defective eyesight

did not constitute personal injury (para. 7): R(1) 7/56 followed. R(I) 8/81 distinguished

(for full summary of case see 8.9.11).
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Cl 5/49

Cl 27/49

R(l) 52/51

R(1) 12/58

R(1) 1/76

R(1) 6/91

R(1) 1/00

2 What isan “accident”

i “Injury by accident” does not necessarily involve the idea of violent or
exceptional exertion, but includes any physiological injury brought about by an
undesigned and untoward event happening in the course of the employment and as a
result of it. A manwho had ruptured hisbiceps musclestrained thesamearm over twelve
years later when shovelling wet sand over a partition and was held to have suffered
personal injury caused by accident. See also CSI 1/48 as to the effect of an attack of
asthma and CS 4/49 as to effect of pre-existing neurosis.

i Something going wrong within the human frame, such as the straining of a
muscle or the breaking of ablood vessel, may well be properly described asan accident.
Thequestioniswhether therewas physiol ogical changefor theworseintheworkman’s
condition on the particular occasion when he was at work and, if so, and if that change
wasinduced or contributed to in any material degree by the work upon which the man
was then employed, it may well constitute an injury by accident. A dock labourer
engaged in pushing aloaded hand truck “felt something go inside” and was found to
beincapable of work by reason of heart trouble. It washeld that he had suffered personal
injury by accident. See also at 8.6.1i and R(l) 52/51.

i An “accident” is not confined to external incidents such as mishaps with
machinery or to special strains or exertion, but may include the case of a certain
physiological injury such asaninternal lesion occurring without any unusual exertion
orincident. Theremust, however, have been aparticular moment at whichtheinjury (be
itaninitial injury or an aggravation of an existing condition) occurred althoughitisnot
essential to prove exactly when that moment was so long asit can beinferred from the
evidencethat theremust have been suchamoment. A labourer who had had anunhealed
tubercular hip since childhood was incapacitated by reason of his hip having become
painful and alarge swelling having appeared in his groin. It was held that, although
hisincapacity was caused by thework hewasdoing, whichwastoo heavy for him, there
was no evidence of “accident”. See also R(I) 20/56.

iv A laundry worker who handled blankets which were suspected to have beenin
contact with apatient who had small pox was vaccinated and becameincapabl e of work
by reason of “vaccination reaction”. It was held not to be injury by accident. See as
tothedistinction between an“ effectivecause” causa causansand merely a“ condition”
causa sine qua non, at para. 5 of the decision. See also R(l) 15/61.

% Anincrease of pain, or an aggravation of pain, does not constitute injury unless
it is shown that a physiological change for the worse in the claimant’s condition has
resulted, and any aggravation must be material, that isto say of substance. Thuswhen
afactory worker who suffered from a prolapsed intervertebral disc on two occasions
experienced pain in hisback when lifting strips of metal it was held that neither of the
incidents was an event identifiable as an accident. Compare 8.1.3 i-iv.

Vi An officeworker had, inthe course of her employment, toinhal etobacco smoke
emitted fromfellow workers' cigaretteson several identifiableoccasions. Althoughthe
claimant’s lungs were particularly sensitive to cigarette smoke or the chemicals
contained in the smoke, the sudden inhalations of considerable quantities of cigarette
smoke nevertheless constituted an undesigned or unlooked for event. In the
circumstances of the case the claimant suffered personal injury by accident on each
occasion shewasobliged toinhale smoke. Thefact that the claimant had apre-existing
constitutional condition and was unduly sensitive to cigarette smoke did not alter the
conclusion. Theordinary case of alleged injury caused by having to work with fellow
workers who smoke would not normally be regarded as an accident.

vii  Afireman claimed benefit onthebasisthat hisattendance at many fatal incidents
during the course of his employment had caused him to develop post traumatic stress
disorder. In considering whether the injury was due to accident or process the
Commissioner stated that thelessthat incidentsare out of the normal and the morethey
are closely related in time the more difficult it is to determine this question. The
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incidents the claimant had to attend were not part of his everyday duties but were

exceptional incidents separated by some months if not longer. Because they were
exceptional happenings within the claimant's routine a much longer time span may be
looked at to see whether a series of incidents was involved as against a process. The
Commissioner considered the claimant was entitled to an accident declaration. TheAO
appealed to the Court of Session who dismissed the appeal holding that it was
unnecessary to identify a distinct event separate from the injury and preceding it in
point of time. The AO then appealed to the House of Lords who reviewed earlier
judgments of the courts dealing with similar legislation and considered that some of
them may have been expressed too widely. In cases of psychological injury, as with
casesof physical injury, itisnecessary toidentify acausativeevent that isseparatefrom
theinjury. The Court of Session had erred in holding otherwise. The factual basis for
the Commissioner's decision was unclear and the true state of the claimant's case
remained obscure. The appeal was therefore allowed and the case remitted to the
Commissioner for further investigation. [ For a report of the House of Lord's decision
see R(l) 1/00. For a summary of that decision see 18.7. i].

3 “Accident” distinguished from “ process”

[ At para. 9 atribunal of Commissioners referred to the speech of Lord Porter in  Cl 257/49
Robertsv. Dorothea Sate Quarries Ltd. 41 BWCC where he referred to two types of (T)
case. In one there is found a single accident followed by aresultant injury or a series

of specific and ascertainable accidents followed by an injury which may be the
consequence of any or all of them, and in either case it isimmaterial that the time at

which the accident happened cannot be located. In the other type of case thereis a
continuous process going on substantially from day to day, though not necessarily

from minute to minute or even from hour to hour, which gradually and over a period

of years produces incapacity. There must come atime when the indefinite number of
so-called accidents and the length of time over which they occur take away the element

of accident and substitute that of process. A man devel oped “ Raynaud’ sphenomenon”

after operating agrinding machinefor fiveyearsand it was held that hisincapacity did

not result from personal injury caused by accident. See also CSI 21/49, CSI 25/49 and

8.7.11.

i A doctor who for two years was engaged in attending persons suffering from Cl 83/50
tuberculosis was found to have contracted the disease himself and became incapable (M

of work. It was held that the claimant had not proved that hisincapacity wasthe result

of injury by accident. At para. 8it wassaid that the question whether series of incidents

should be regarded as falling within the category of accident or within that of process

depended upon the continuity of the incidents constituting the series rather than on

the duration of the whole series. See also 8.7.1i.

iii ~ Thework of amarried womanincluded cutting finewirewith scissorsandslitting  R(I) 43/61
through the tough synthetic rubber outer covering the cable. After being so employed

for less than three days she felt a sudden sharp pain in her right thumb and it was

diagnosed that shewas suffering from digital neuritis. 1t washeld that she had suffered

personal injury by accident and at para. 9 reference was made to what Lord Porter said

in the Dorothea case: viz. that avery much longer period than two or three days must

have been contemplated before the indefinite number of so-called accidents occur and

take away the element of accident and substitute that of process.

iv It haslong been accepted that some significant value must be giventothewords R(l) 4/62
“by accident” and that they must beinterpreted in accordancewith theordinary popular
meaning of the word. Not every physiological change (or “injury”) occurring in the
course of employment and attributable (at |east to some degree) to that employment is
sustained by way of “accident”. “Accident” normally excludes the idea of the growth
of incapacity by a continuous process extending over along period and accordingly
incapacitating conditions brought about gradually and insidiously by conditions of
employment over along period do not asarule constitute “injury caused by accident”.
An electric welder became incapabl e of work by reason of ganglion of the hand and it
was held that theinjury, even on the view that it developed over some daysrather than
on ascertainable day, was caused by accident.
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8.1.3
R(1) 4/65

R(I) 11/74

% A woman aged 28 was employed asthe operator of a ten ton gantry cranewhich
was operated from a cabin some 20 to 25 feet above the ground level. On the front of
the cabin there was a control box on which were three levers by means of which the
operator raised or lowered thelifting mechani sm and directed theload into place. There
was also afoot pedal which operated a brake to stop the load in mid-air if necessary.
The claimant had constantly to lean over the control box in order to ensure the safety
of workerson theground. One day when leaning over the control box shefelt asudden
pain at the bottom of her back and on straightening up the pain subsided into an ache,
but three days later she became incapable of work and a diagnosis of prolapsed
intervertebral disc was made. It was held that the weight of the medical evidence was
against the conclusion that the single movement she had made would be likely to have
caused a physiological change for the worse to have occurred and that, as her
employment had not contributed in any material degree to her condition, she had not
met with an industrial accident. This decision was subsequently upheld by the Court
of Appeal, sub nom, R. v. Deputy Industrial Inquiries Commissioner, ex parte Moore,
see 18.1.11i.

Vi Thework of acoal faceripper involved using aheavy electrical boring machine
for between two and three hours every day for a period of about five months. The
machinejarred hishandsand armsand he devel oped acondition of theleft elbow which
wasat first accepted asbeing prescribed disease No. 33 and injury benefit wasawarded
for 2% weeks. The condition was later diagnosed as being due to ulnar nerve
compression syndrome and on aclaim for disablement benefit amedical board decided
the diagnosis question adversely to the claimant. He then made a claim for benefit
based on an alleged accident on an unspecified date, and added “injury caused over
period of time dueto occupation”. It wasfound on appeal that the claimant’ sevidence
was unsatisfactory and that, as there was no evidence that ulnar nerve compression
syndrome was capable of developing as the result of a single accidental occurrence,
it was held that the condition, which must have devel oped over aperiod of not lessthan
five months, had devel oped by process and not by aseries of small accidents. Seealso
at 8.7.1 xi and 18.1.1 xi.



(For list of abbreviations used in this Part see
List of General Abbreviations at the beginning of
this volume immediately after the Foreword and Introduction 8.2.1-2

(Supplement 15)

Part 2. Accidents arising out of and in the course of
employment

1 General consider ations

i The proper test for determining whether an employment risk was a cause of the

accident must be decided by looking at all the circumstances of the case in a broad, R(l) 2/63
common-sense manner and if an employment risk was not a cause of the accident the (M
accident does not arise out of the employment; if it was the accident does arise out of

the employment unless an act done by the claimant for his own purposes has added or

created arisk different from theemployment risk and that different risk isthereal cause

of theaccident. Thequestionwhether arisk isan employment risk, and the question what

caused theaccident, areprimarily questionsof fact. Seealso para23and R(1) 16/62, R(1)

3/63and R(l) 4/64.

2 Accident on employer’spremises
Compare 8.3.1 below.

i A dock labourer was injured when riding a bicycle while going to his work on

a steamship which was in the dock. The accident occurred about 100 yards from the Cl 7/50
ship on apart of the dock which was not open to the public and it was held that it arose

out of and in the course of the claimant’s employment.

i An employee fainted at work in the course of her employment and cut her head.
It was held that she had met with an industrial accident. Under the SS Act 1975 see  Cl 127/50
s.50(3).

i The claimant, who was employed as a resident cook, slipped on a mat in her

bedroom in her employer’s house. She had finished her work for the day but was R(l) 49/51
required to sleep on the premises and was still subject to her employer’ sorders. It was

held that it was an industrial accident. See also Cl 83/49 and compare R(I) 9/59.

iv Whilegoing from one part of the premises onwhich hewasemployed to another for
apurpose connected with his employment a bus conductor had to crossagully about  R(1) 12/52
one foot wide and 6 inches deep. He suffered from a pathological condition
which rendered his bones liable to spontaneous fracture and, when crossing the gully,
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R(1) 59/52

R(1) 3/54

R(1) 22/56

R(1) 20/58
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he fractured hisleg. It was held that the injury arose out of and in the course of his
employment.

% A boy of 17 injured hiswrist when unloading avan at his employer’ s premises
and, in spite of there being no corroborative evidence, he was held to have met with an
industrial accident.

vi A factory worker felt ill during the course of his employment and attended the
ambulance room at the factory where he was employed. The treatment he was given
caused an injury which it was held arose out of and in the course of his employment.

Vil A coal-miner wasin the habit of going to the colliery canteen after finishing his
shift in order to avoid the rush for the first buses. When walking along a road on the
colliery premisesto catch alater bus he slipped on anicy patch, with the result that be
becameincapable of work, and it was held that, in view of hisage, the delay before he
started to |eave the premises was reasonabl e and did not put an end to the course of his
employment. Compare R(l) 11/54. And seealso 8.4.1 below.

viii A busconductresswhowasrequiredto report for duty 10 minutesbefore her bus
was due to leave the depot remained in the rest-room at the depot between two spells
of duty. While going from therest-room to the officeto collect her way bill and tickets
shortly before her bus was due to leave the depot she slipped down some stairs and
injured her back. It washeld that she had re-entered the sphere of her employment and
that the accident was an industrial accident.

X A garage mechanic was doing something in the course of hisemployment which
caused the sleeve of hisoverall to become soaked with petrol. Shortly after finishing
hisjob hewastaking instructionsfrom hisemployer asto what he should do next when
the employer offered him acigarette. The claimant struck amatch to light hisown and
his employer’s cigarette and his overalls caught fire, with the result that his arm was
burned. It was held that the accident arose out of and in the course of the claimant’s
employment. SeealsoR(l) 2/63.

X It wasthe normal and authorised practice of astenographer to leave her place of
work on her bicycle and to go to have her midday meal by way of the stationery store
to deposit astencil. Whilebicycling along her employer’ sprivateroad to the store she
wasblown from her bicycleby afreak gust of wind andinjured. It washeldthat shewas
travelling on duty when the accident occurred and that, as the proximate cause of the
accident was her fall from her bicycle, she had met with an industrial accident.

X It was the practice of awoman civil servant aged 64 to arrive at her office at or
about 7 a.m., although she was not due to commence work until 8.30 am., in order to
avoid the rush-hour travel. Her work involved standing and it was her custom on her
arrival at her place of employment to open thewindowsin her room andthento sit down
until it wastimeto start work. Her employerswere aware of her early arrival and raised
no objection to it. On opening awindow she injured herself and it was held that her
early arrival at her place of employment wasincidental to her employment and that she
wasin the course of her employment when shewas accidentally injured. The accident
was held to have arisen out of her employment. See R(l) 22/56 above.

xii  Where an employee was injured by glassin food provided by atrolley service
arranged by her employersat her place of work, aTribunal of Commissionersheld that
sincethetoast was suppliedto theclaimant at her place of work under asystemarranged
by her employersfor supplying refreshment to employees, there was sufficient causal
connection between the employment and the accident to warrant the finding that the
accident arose out of the claimant’s employment.
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xiii A machine operator acted as a collecting agent at his place of employment for
a firm of football-pool promoters. While he was working at his machine a fellow-
employee handed him a sum of money in payment of a pools subscription, but some
of the money fell on thefloor. Both men bent to pick it up and in doing so one or other
of them accidentally dislodged aheavy spanner, which fell on the claimant’ shand, with
the result that he suffered person injury. It was held that the accident arose out of and
in the course of his employment. See also under 8.2.6 below.

xiv. Anemployeeat afactory fell whileat work though thereason for thefall wasnot
clear. Held, following Wilson v. Chatterton, that the accident arose both out of his
employment aswell asin the course of hisemployment. Where apersonisinjured by
coming in contact with part of the premises at which he works, this is sufficient to
associatetheaccident with theemployment. Cl 68/49 and R(1) 12/51 werenot followed
and their correctness was doubted. See also R(l) 6/82.

3 Accidentsduring meal breaks
Compare 8.3.2 below

i A man who was employed as a stove erector and was sent to various towns by
hisemployerswasinjured while going to have ameal in thetown where he had gone to
erect a stove. It was held that taking the meal on his way to do that which he was
employed to do did not break the continuity of hisemployment and that he had met with
an industrial accident.

ii A man on night duty wasinjured during ameal break whilewalking to anearby
station (also on his employer’s premises) to collect his meal and it was held that the
accident had arisen out of and in the course of his employment.

i The bus of which the claimant was a conductress reached the end of itsjourney
and stopped at an omnibus stand before commencing the return journey. The driver
was not allowed to leave the bus during the stop, but it was part of the duty of the
conductressto brew teafor herself and the driver for consumption on the bus. Shewas
allowed to do so in awatchman’s hut nearby and while walking from the omnibus to
the hut she fell and injured herself. It was held that the accident rose out of an in the
course of her employment.

iv A busdriver who took a party of passengers to a speedway was required by his
employer either to remain with his bus or in the speedway grounds so that he might be
availablefor duty if needed. Whilst waiting hewent to get teain the speedway grounds
and slipped down a bank, injuring himself. It was held that the accident arose out of
and in the course of the claimant’s employment because there was arestriction on his
movementsimposed by hisemployersand he had not | eft the sphere of hisemployment.
Compare R(U) 32/51 and R(l) 10/52. See also under 8.2.6 below.
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% A busdriver was not allowed a specific interval in his duty, but was permitted
to leave hisbusto havetea at a cafe which overlooked the bus-stop during a short halt
at aterminus. Hewas under aduty to keep watch on the buswhilein the cafe and after
leaving it to go back to hisbus he slipped on the pavement and wasinjured. It washeld
that the accident arose out of and in the course of his employment. Compare R(1) 74/
52,R(1) 11/55and R(1) 38/59. Seealso8.2.6 below.

vi A busdriver wasinjured while having acup of teain acafe ashort distance from
where his bus was left during an 11-minute break between journeys. It was held by a
Tribunal of Commissionersthat intaking advantage of apermitted short break and using
it for the purposes for which it was intended (i.e. to take refreshment in the nearest
available cafe and to make use of toilet facilities) the claimant had not disentangled
himself from hisemployment and that the accident arosein the course of hisemployment.
R(1) 45/53 not fol lowed.

Vil R. v. National Insurance Commissioner, Ex parte Terence John Reed. A police
station sergeant wasentitled whileon duty in chargeof hisstation, to takehismeal break
at home. Heremained on call whiledoing so. Hewasinjuredinaroad accident returning
to the station after such abreak. The Divisional Court held that he had beeninjuredin
the course of his employment and granted an application for an Order of Certiorari to
quash the Commissioner’s decision to the contrary. R. v. National Insurance
Commissioner, Ex parte Michael and R(I) 74/52 distinguished.

4 Accidentsin, or inthevicinity of, canteensprovided by employers
Compare 8.3.3 below

i A woman slipped while carrying two cups of teain the canteen which she was
using with the permission of her employersand whichwasnot opentothepublic. It was
held that the accident arose out of and in the course of her employment. Seealso Cl 34/
50.

i Whiletryingto get to the canteen on hisemployer’ s premisesamanwasknocked
downandinjured by an onrush of fellow-workmen al so going to the canteen. Itwasheld
that it wasarisk peculiar to hisemployment that he should encounter acrowd of people
wishing to get to the canteen with all possible speed and that the accident arose out of
and in the course of the claimant’s employment. See also Cl 334/50.

i A engine man in acolliery was walking to the colliery canteen for a cup of tea
before going home at the end of his shift. The route he was taking was the normal
permitted route out of the colliery premises but he had not reached the point at which
he would have deviated to go to the canteen when he slipped on icy ground and was
injured. Hewould thus have been at the spot where hefell if he had been going straight
homeand it washeld that the accident arose out of and in the course of hisemployment.

iv A colliery worker arrived at the colliery before his shift was due to begin and
while changing in to his working clothes broke a bootlace. He went to the canteen to
get anew bootlace and on the way fell down some steps and was injured. It was held
the accident arose out of and in the course of his employment since it was reasonably
necessary for him to procure a new bootlace in order to equip himself properly for the
work he was employed to do.
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Y% The conditions of service of acanteen assistant included the provision of afree
meal at the end of her tour of duty. She slipped when she was leaving the canteen
premises and injured her wrist, and it was held that the accident arose out of and in the
courseof her employment sincethe employment extended to cover thetaking of themeal
whichwasanormal incident of her employment and was provided under her contract of
service. SeealsoR(l) 25/55.

5 Accidentsat pithead baths

[ A colliery worker slipped on the wet floor of apithead bath while bathing at the
end of hisnight’ swork. Thebathswerenot withinthecolliery premisesand did not form
part of the employment’s premises, but it was nevertheless held that the claimant had
met with an industrial accident, the use of the pithead baths being incidental to his
employment. See paras 3-5 and also see Cl 23/49.

i While changing into his working clothes in the pithead baths preparatory to
commencing work apair of bootsfell onthe claimant’ shead, causing himinjury, andit
was held that it was an accident arising out of and in the course of hisemployment. See
also Cl 24/49.

il A miner who was injured when he fell while passing through the pithead baths
on hisway to work was held to have met with an industrial accident. See para5b.

6 Accidents when doing something reasonably incidental to, and within the
scope of, employment

Compare 8.3.5

[ A lorry driver who stopped hislorry to assist afellow road user who seemed to
be difficulties was knocked down when returning to his lorry after giving assistance
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and it was held that his action in helping the other person was reasonably incidental
to hisemployment and that he had met with an industrial accident. See paras 6-7 and
compare Cl 326/50.

ii A man employed asawatchman by a private company to guard certain premises
at night was asked by a policeman to help investigate a light in some other premises
nearby, and whiledoing so met withan accident. It washeldthat hewasdoing something
reasonably incidental to his employment as watchman and that he had met with an
industrial accident.

iii A woman kept ageneral store and sub-post office and was the sub-postmistress.
At about 10 p.m. oneevening, while attending to her booksin her own living-room, she
suffered from cramp and, on getting up from the table where she had been working, fell
and fractured her femur. It was held that the accident arose out of and in the course of
her employment since her living-room was areasonable place in which to do the work
of accounting which it was necessary for her to do.

iv A school teacher attended a school Christmas party at the school at which she
was employed and, while taking part in a game, one of the pupils collided with her,
causing her to fall and fracture her wrist. Her attendance at the party was a normal
incident of her duty as a class teacher and it was held that she met with an industrial
accident. Seealso R(l) 80/52.

% Whileattemptingtoretrieveatobacco tin which had dropped down afunnel over
which he had been |eaning for the purposes of hiswork alabourer had his hand badly
injured when it was caught in some machinery, and it was held that the accident arose
out of and in the course of hisemployment. It was a natural and not unreasonabl e act
for him to seek to retrieve his tobacco tin and it was therefore incidental to his
employment to do so. See paragraph 5 where reference is made to other relevant
decisionsand compare R(l) 78/52.

vi Duringalull inhiswork atrainee miner left hisplaceof work to chat with another
boy a short distance away, and while doing so was injured. It wasfound that thelulls
werenecessarily incidental to and formed part of the claimant’ semployment andin going
to chat with another boy he was doing something which was a normal incidenv of his
employment. CompareR(l) 69/51, at 8.3.1ivand R(I) 71/52.

Vil A man was employed as an assembler by afirm of scientific instrument makers.
A boy working near him struck a match and when it began to burn hisfingersthrew it
away, but it dropped into abowl of benzine which was used for the purpose of washing
ball-bearingsanditspresenceat the place wherethe claimant and the boy wereworking
was for the purpose of the work being carried out. The benzine became alight and in
attempting to move the bowl to the floor the boy spilt some of the benzine over the
workman’s overalls, which caught fire, with the result that he suffered injury. It was
held that the accident was not thedirect result of skylarking but wasdueto theremedial
action taken to limit the consequences of the skylarking, such action being incident
to the boy’s employment, with the result that the claimant’s injury was by accident
arising out of and in the course of his employment. See para 8 where R(l) 24/51 was
distinguished.

viii A woman was employed as an accounts clerk in alarge shop. A mobile X-ray
unit visited thetown in which shewas employed and, in common with other employees
at the shop, shewasgiven asort |eave of absencefrom her work to attend theunit. When
going downstairs on her employer’ s premisesin order to go out and attend the unit she
slipped and injured her foot and it was held that, although attendance at the unit was
completely voluntary, from her employer’ s premises, whether at the end of the day or
for apermitted interval, was a necessary incident of the employment and formed part
of it. Her claim to have suffered personal injury by accident arising out of and in the
course of her employment was accordingly allowed.
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iX A lorry driver who was delivering bricksto abuilding site wasrequired to assist
the builder’ smenin unloading thelorry. In helping to remove aconcrete mixer froma
place where the bricks were to be stacked he dropped atow bar on his toe, which was
injured. It was held that removing the concrete mixer was something incidental to the
claimant’ s employment and that he had met with an industrial accident.

X The claimant, who was an assi stant mistress at agrammar school, took aparty of
pupilsfromthe school to Switzerland for aholiday and while supervising the skiing she
noticed that one of the pupilswas approaching adangerousarea. 1ngoingtothepupil’s
rescuetheclaimant her foot inarut and suffered aninjury to her left ankleand knee. She
had agreed, on appointment, to undertake extramural activitiesand it was held that the
accident which befell her was an industrial accident.

X A man whose duty lay at and about atank containing scalding liquid sat on the
edge of thetank, whichwasan act prohibited but infact indul ged by the employees, and
fell asleep. Hefell into the scalding liquid, which resulted in fatal injuries. It washeld
that, although it was not an unnatural act and the act of falling asleep was probably
involuntary the accident arose out of aswell asin the course of his employment.

Xii An applicant for evening employment attended an interview at her employer’'s
office during the morning and, after she had been engaged to start work that same
evening, sheinjured her leg while signing aform. It was held that when the accident
occurred the claimant’s contract of service had commenced and that she was doing
something reasonably incidental to her employment. Applyingtheprinciplesof R(I) 53/
54 and R(I) 48/56 theclaimant’ sclaimto have suffered anindustrial accident wasallowed.

xiii  An employee in alinoleum factory availed himself of an optional chiropody
serviceprovided by hisemployersfor their employees. Inthecourseof treatment during
normal working hourshis skin near atoenail was accidentally nicked, causing blood to
flow, and it was held that he had net with an industrial accident. See para?.

xiv. A man was held to have suffered personal injury caused by accident arising out
of and inthe course of hisemployment asaresult of an explosionwhich occurred when,
while in the course of his employment in a factory were (unknown to him) gas was
escaping from an unlit blow pipe, he attempted to light hiscigarette. Seealso at 8.2.1i
above.

xv A married woman who was employed as a potato picker was injured while
handling asweet to aboy seated on a potato digger. It was held that the claimant’ s act
of moving forward to hand the boy a sweet was a natural act in the circumstances (and
was hot objected to by the employer), did not to any significant degree interfere with
the performance of her duty and was not, accordingly, an act such as to interrupt the
course of her employment. Theaccident also arose‘ out of’ the claimant’ semployment
sincetherisk of slipping on the wet and slippery ground was arisk of the employment.

xvi  An employee in a butcher’s shop whose duties included a small amount of
cutting up meat for sale was permitted to make a weekly retail purchase of meat at
wholesale prices for himself. While separating some chopsfor hisown purpose he cut
his hand and it was held that it was an industrial injury, for it was part of his dutiesto
do that which caused the injury and he was acting partly for his employer’s purposes
in separating the chops for sale.
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xvii A womanemployedinaRoyal Ordance Depot availed herself of the opportunity
afforded by her employerstovisit amobile X-ray unit which wastemporarily stationed
inthedepot outsidethe medical centre. Shefell and injured herself inthewaiting room
inthe medical centre at the depot and it was held that, although the employers did not
require employersto attend the X-ray unit, they facilitated, encouraged and had areal
interest inthe attendance of employees. The attendance of the claimant was, therefore,
an incident of her employment and the accident arose out of and inthe courseof it. See
para5andR(l) 4/55.

xviii  An apprentice motor mechanic attended aday-release classin motor mechanics
at a local technical college. Attendance at the course was voluntary, but he was
permitted by hisemployersto attend it during working hoursand was expected to report
for work at his employers' garage if he did not attend the class. While at the class he
accidentally wrenched his back and was held to have met with an industrial accident.
See and compare the decisions referred to in para 2 et seg.

xix A civil servant was standing on achair putting up Christmas decorationsduring
her hoursof work in the premises shewasemployed and, although noinstructionswere
given for that to be done, it was an act that was common practicein all offices and was
tacitly accepted by the employers. It was held that the accident arose out of and in the
course of the claimant’s employment. R(l) 36/55 not followed and see R(l) 4/73.

XX  Where a police cadet was injured while travelling as a passenger in a police
transport vehiclereturning from aswimming championship to apolice training school,
the accident was held to arise out of and in the course of her employment since shewas
obliged to attend the championship as part of her training. R(l) 5/75 - R. v. National
Insurance Commissioners, Ex parte Michael [1977] 1 WLR 109 discussed and
distinguished.
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7 Accidentsduringattendanceat meetings
Compare 8.3.6 below

[ An apprentice turner was injured while attending a trade union meeting which

was being held in hisworkshop during the lunch-hour by permission of theemployers. R(l) 63/51
The meeting related to the terms of employment in the workshop and the audience was

limited to the persons employed there. It was held that the accident was an industrial

accident. Compare R(I) 36/54, 8.3.6i below.

i A shop steward was injured during working hours while returning aunion card
toafellow-employee. Hewasencouraged by hisemployerstoundertakeunionactivities R(1) 9/57
and his action concerned workmen in his particular works and arose out of a matter in

which employersand employeeshad acommoninterest. It washeldthat hehad met with

an industrial accident.

8 Accidentshappeningin an actual or supposed emer gency
Section 54 of the SS Act 1975

[ A woman wasinjured while hel ping aworkman employed by afirm of building
contractorsto hold up awindow framein the room where she was working and it was  CI 280/49
held that she was acting in an ‘emergency’ and that she was injured as a result of an

industrial accident. See paras4-5.

i A platelayer employed asteel company to maintain therailway track inthe steel

works in good condition was liable to be called out in an emergency should occasion R(l)21/51
arise. Henormally finished work at 4.30 p.m., but one night hewas summoned at 9.30

p.m. by an emergency call requiring him to go to the steel worksto do some repairsto

therailway track. While bicycling to the work in answer to the emergency call hewas

injured in aroad traffic accident and it was held that the accident arose out of and in

the course of his employment. See also R(l) 62/51.

il A van driver normally garaged hisemployer’svanin agaragein the yard of an

hotel. He did no work at weekends but while in the hotel bar on a Sunday the garages  R(l) 63/54
caught fire and the claimant, with other persons, rescued the van from the burning (T)
garage and in so doing received burns. 1t was held that he had re-entered the sphere of

his employment and that the accident arose out of and in the course of is employment.

iv The claimant was employed asapolice constableinthe Admiralty Constabulary

and was on traffic-control duty at adockyard gate. While on duty he saw a pushchair R(l) 46/60
withachild about 2 yearsoldinit moving down aslopeunattended. Heran and stopped

it, but in doing so fell over and it was later found that he had torn ligamentsin hisleft

shoulder. The road in question was used by the public, but was Admiralty
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property. It was held that the Claimant’ s act in stopping the pushchair was something
reasonable and sensible for him to do and that he was discharging, in the emergency,
aduty imposed upon him asapolice constable to help membersof the public. Thecase
fell within s.10 of the NI (Industrial Injuries) Act 1946 and was an industrial accident.
(Under the SSAct 1975, sec s.54.) Compare R(l) 52/54.

% Inthe courseof hisemployment asamilk roundsman the claimant wasdelivering
milk at housesinaroad from avan parked intheroad and, after picking up some bottles
from the van, he started towards a bungal ow on the opposite side of the road to deliver
milk. He saw that the bungalow, in which there were children, was on fire and he
immediately ran to the back of the bungalow and unsuccessfully tried to rescue the
children. Hethen returned to the side of the bungalow where there was an explosion
and hewasinjured by flying glass. It washeld that hewasinjured by an accident which
was deemed under s.10 of the NI (Industrial Injuries) Act 1946 (under the SSAct 1975,
secs.54) toariseout of andinthe course of hisemployment and that hewas‘ in or about’
the bungal ow premises when he put down the milk bottles, was on those premises - at
which therewas manifestly an emergency - when the accident happened, and that in the
circumstances he was for the time being employed for the purposes of hisemployer’s
trade or business ‘at’ those premises. See paras10-16. Compare R(l) 5/54.

9 Accidentswhen an employed ear ner isactingin contravention of statutory or
other regulations, etc.

See section 52 of the SS Act 1975.

i A colliery worker wasinjured whenriding on anundergroundtramin contravention
of the Coal MinesAct 1911 and it was held that under s.8 of the NI (Industrial Injuries)
Act 1946 the accident fell to be deemed as having arisen out of and in the course of the
claimant’s employment. See para 10 and see also C111/49.

i Contrary to the orders given to him by his employer a kitchen porter hung his
wet apronin arecess near the ovensto dry and after doing so slipped into a shallow pit
and was injured. It was held that the act of hanging up the apron to dry was for the
purposes of and in connection with his employment and that the accident was deemed
to have arisen out of and in the course of his employment.

i A railway goods checker wasinjured while going by aprohibited route from the
passenger station to the goods yard where he had to sign on for work. It was held that
he had not entered upon the course of hisemployment and that s.8 of the NI (Industrial
Injuries) Act 1946 (under the SS Act 1975, see s.82) did not assist him. At paragraph
20reference was madeto what Lord Maugham said in the course of hisspeechinNoble
V. S. R. Company [1940] A. C. at pages 591-1; viz. that in considering the application
of the section the following questions had to be answered:
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‘(1) Looking at the facts proved as a whole, including any regulations or
orders affecting the workman, was the accident one which arose out of
and in the course of the employment?

(2)  If thefirst question is answered in the negative, is the negative answer
due to the fact that when the accident happened the workman was acting
in contravention of some regulation or order?

(3)  If thesecond question is answered in the affirmative, was the act which
the workman was engaged in performing done by the workman for the
purposes of and in connection with his employer’s trade or business?

See also at 8.5.1x below and see R(I) 12/61 and R. v. Deputy National Insurance
Commissioner, Ex parte Jaine, 18.1.1v below.

iv A locomotive driver was killed by a passing locomotive when he took an
unauthorised short cut along therailway tracks. Theaccident wasdeemedtohavearisen
out of and in the course of his employment.

% A dock labourer was employed in the loading of a ship and, while driving an
electric truck to fetch two slings necessary for the loading operation, met with an
accident. He was not authorised to permitted to drive the truck, which was not owned
by his employers, but by the Port of London Authority. It was held that the accident
was deemed under s.7 of the NI (Industrial Injuries) Act 1965 to have arisen out of and
in the course of the claimant’s employment. He had not acted in contravention of
regulations in taking and driving the truck; the act of going to and from the gear store
for the purpose of obtaining the slings necessary for the work his gang were doing was
within the scope of hisemployment and he was acting in the course of hisemployment,
albeit hewent about it in aprohibited manner. (Under the SS Act 1975, sees.52.) See
and compareR(I) 12/61.

10  Accidentswhileplayinggamesand during periodsof recr eation
Compare 8.3.7.

i An apprentice was injured while engaged in avaulting exercise during a period
of compulsory physical training which formed part of aday classat atechnical college.
Hewasrequired to attend the coll ege under the terms of hisdeed of apprenticeship and
it was held that the accident was an industrial accident.

i A manemployed at asteel workswasamember of theworksfirebrigadeand was
injured while engaged in a works fire brigade competition outside normal working
hours. The accident rose out of the operation of running out the fire hose, which was
an operation the claimant was employed to perform (if need arose) at an actual fire, and
was required to perform it during his minimum hours of training. It was held that the
accident arose out of and in the course of the claimant’s employment.

i A 16-year-old girl who was employed by a co-operative society met with an
accident during a performance of physical training at a day continuation school.

(Supplement 15)
8.2.9-10

R(1) 8/59

R(1) 1/70

Cl 228/50 (T)

CWI 27/50



(Supplement 15)
8.2.10-11

R(1) 4/51

R(l) 13/51

R(1) 68/51

R(1)31/53

R(1)3/57

R(1) 13/66

R(1)3/81

Industrial injuries: accidents held to be industrial

Attendanceat the school wasaterm of her contract of serviceand of thetwo alternatives
for training at the school she chose physical training in preference to cookery. It was
held that the accident was an industrial accident. See also Cl 314/50.

iv A male nurse at amental hospital wasinjured while playing football with some
of the patientsinthehospital grounds. Hisclaimto havemet with anindustrial accident
was allowed on the ground that he was performing his duty as an employeein charge
of the recreation of patients ableto play football. See paras 7-8.

Y A member of a fire brigade was injured while playing volley ball during a
compulsory fitnesstraining period. If he had refused to play hewould have been liable
to disciplinary action, and it was held that the accident arose out of and in the course
of hisemployment. AlsoseeR(l) 72/52 and R(l) 80/52.

vi A boy aged 16 who was employed in the steel industry received training while
on productionwork, and to supplement that training hisemployers, with trade union co-
operation, encouraged attendance at a technical college and paid his wages for the
periodsof hisattendance. Theyoung employeeswho attended the college al so received
a bonus payment. The boy was injured during an organised game in the college
gymnasium and it was held that the accident arose out of and in the course of his
employment. SeealsoR(l) 66/53.

Vil A malenurseat amental hospital wasinjured whileonduty when hewasplaying
cricket asamember of thehospital team and it washeld that he had met with anindustrial
accident. The chief purpose of the game wasto entertain the patients and to help with
their recovery.

viii  Itisnot necessary, in order to establish that an accident occurred in the course
of employment, to prove that the employee at the time was carrying out specific
instructionsor wasdoing something expressly stipul ated by hiscontract of employment.
A fireman employed at the Royal Radar Establishment was injured while playing
volleyball during arecreational period. Thefireman wererequired to be, and remain,
physically fit and were encouraged, but not compelled, to play volley ball among
themselves during recreational periodsinthedaily timetable. It washeld, following R
v. Industrial Injuries Commissioner, Ex parte Amalgamated Engineering Union (No.
2), at 18.1.1vii below that the accident arose out of and in the course of the claimant’s
employment. Cl 17/50 and Cl 145/50 werenot followed. Seealso R(l) 4/81.

X Where a police cadet was injured while travelling as a passenger in a police
transport vehiclereturning from aswimming championship to apolicetraining school,
the accident was held to arise out of and in the course of her employment since shewas
obliged to attend the championship as part of her training. R(l) 5/75 - R v. National
Insurance Commissioners, Ex parte Michael [1977] 1 WLR 109 discussed and
distinguished.

11 Skylarking
See section 55 of the SS Act 1975 and compare 8.3.8 below.

i A lad was struck on the head by a piece of metal thrown by another boy when
assisting in the loading of scrap metal. The claim that the claimant had met with an
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industrial accident was allowed on the ground that the weight of evidence supported
the claimant’s contention that he was not skylarking. see para 11.
Cl 97/49
i It was along-established custom at the claimant’ s place of employment that on
Shrove Tuesday the apprenticesran out whilethe older menteased them, and apparently  C| 334/50
the ritual included what was known as ‘blacking’. In an endeavour to evade being
‘blacked’ theclaimant fell and injured hisfinger, and it was held that he had met with an
industrial accident.

iii A moulder inafoundry wasinjured when afellow-workman, for ajoke, placed a

pieceof sodium, whichwasused for making castings, inacan of water near theclaimant.  R(l) 55/52
It exploded, and as aresult the claimant was burnt. 1t was held that there was a special

risk of such conduct in the claimant’ s place of employment and that the accident arose

on of his employment.

iv A girl of 19 who was employed in an engineering factory wasinjured by asteel

nut whichwasfired at her in play by afellow-employee. Itwasfiredfroma‘blowgun’, R(l)63/52
which was an essential tool used in the factory, and it was found that the risk of

skylarking was created by the employment in that the equipment used both suggested

thenotion of propelling missilesby compressed air and provided the means of doing so.

It was held that the claimant had met with an industrial accident.

% A factory worker wasallowed by hischargehand to leave hismachinein order to
have a smoke, and while smoking in a corridor where it was permitted hewas hitby a R(l) 3/67
snowball thrown by ayoung fellow employee. The claimant chased the young man to
remonstratewith him, but thelatter slammed the cloakroom door, with theresult that the
claimant’ s hand wasinjured. It was held that the claimant did not take himself out of
the course of his employment by taking a couple of steps to the cloakroom door to
remonstrate with the young man, nor did he contribute to the accident by doing so.
Applying section 10 of theNational Insurance (Industrial Injuries) Act 1965it washeld
that the accident wasanindustrial accident. Referencewasalso madeto R v. Industrial
Injuries Commissioner, Ex parte Amalgamated Engineering Union (No. 2), 18.1.1 vii
below. Seealso 8.6.3ix below.

12 Accidentscaused by, or resultingfrom, thepresenceof animals, insects, etc.,
and climatic conditions

See section 55 of the SS Act 1975 and compare 8.3.9. below.

i A canteen assistant who was bitten by a cat which had just had kittens was held
to have met with an industrial accident. Cl 3/49

i It was held that the death of aship’s steward who died asthe result of amaleria
dueto mosquito biteswhilehisshipwasat aWest African port wastheresult of personal
injury caused by accident arising out of and in the course of his employment.



(Supplement 15)
8.2.12

CWI 6/49

R(1) 71/53

R(1) 5/56

R(1) 10/57

R(1) 13/60

Industrial injuries: injury caused by accident

i While driving along a public road alorry driver was struck in the face by what
seemed to bealump of clay whichwasthrown at him either by children or by thewheels
of another vehicle. 1t washeld that the possibility of suchinjury wasa'risk of theroad’
towhichlorry driverswere exposed by their employment and that hewasinjured asthe
result of anindustrial accident. Compare CI 88/50.

iv While driving abus in the course of his employment a bus driver was stung by
awasp. It was held that, because of the need to concentrate on driving, he had no
reasonable means of avoiding thewasp’ s attack and that he had suffered person injury
caused by accident arising out of and in the course of his employment.

% A postman who had not entered, and was not going to enter, premises where a
dog lived, was nevertheless bitten by the dog, and it was held that he had met with an
industrial accident. Since hisemployment required himto travel along the streetsthat
put him in the same position as aman working on hisemployer’ s premises. See paras
7-17.

Vi An insurance agent whose work consisted largely of walking from house to
house through streets canvassing and transacting his employer’ s business was struck
and injured by a running dog. It was held that if an employee, in the course of his
employer’ s business, has to pass along the public street, whether on foot, on abicycle
orinavehicle, and meetswith an accident by reason of therisksincidental tothestreets,
the accident arises out of and in the course of his employment.
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Part 3: Accidents not arising out of and in the course of
employment

1 Accidentson employer’spremises
Compare 8.2.2 above

i The claimant, with four other girls, went into ahoist gear chamber of thefactory

wherethey worked during the luncheoninterval. They had no businessto bethereand | 2g/49
itwasheldthat aninjury suffered by the claimant when she caught her fingersinapulley

wheel was not an accident arising out of and in the course of her employment.

ii A man who suffered from epilepsy was employed by a steam ship company and

was found injured at the foot of some stairs near a parcel which he was employed to | gg/49
handle. It washeldthat it had not been proved that the injuries he suffered were caused

by accident arising out of andinthe course of hisemployment. Thisdecisionisdoubted

inR(l) 11/80.

iii The claimant, who wasemployed asacleaner and general handyman at agarage,

was sent to fetch ajack which had been borrowed by somebody who rented agarage ) 326/50
ontheemployer’spremises. When the claimant went to fetch it the man was using the

jack and asked the claimant to assist him, which he did, but was injured when the jack

slipped. Itwasheldthat theinjury did not arise out of and inthe course of theclaimant’s
employment since hewasnot, at the time, doing something reasonably incidental to his
employment but was, in fact, doing somebody else’s job.

iv A mechanic went into amachine shop shortly before histimefor ceasing work to

makeout histime-sheet, ashewasentitledtodo. Whilethereheclimbed over somecar () g9/51
body partsto makeapersonal enquiry of another employeeand after aconversationwith

the other employee restarted his machine. The rag which he was swinging was caught
inthemachineand hewasinjured. It washeld that it wasnot hisemployment which had

brought him to the place of danger, that he had voluntarily run aneedless risk and that

the accident did not arise out of and in the course of his employment.

% Anenginedriver wasknocked down andkilled by an enginewhen hewaswalking

along arailway line on hisway fromishometo his place of work. Whenthe accident  R()) 22/53
happened he was half amile from the depot awhich he had to report for duty and it was

held that, although he was on railway property, he was not on or near the premises at

which he had to report, so that his employment could not be said to have begun. The

accident did not, accordingly, arise out of and in the course of his employment. See

also R(l) 27/53 and R(I) 30/53.

Vi A bus conductor left his vehicle during an off-duty period proposing to take a
meal at thestaff canteen. Conductorswereadvisedtoleavetheir ticket machines, while = R(|) 38/59
they were not allowed to take into the canteen, at the transport office, and were also
required to do so athe completion of their tour of duty. While crossing the road on the
way to the transport office to deposit his machine the claimant was knocked down and
injured, but it was held that as he had not reached the end of hisduty for the day he was
not obliged to handin hismachine, nor washe obligedtovisit the canteen. Accordingly
he had interrupted the course of his employment when heleft the bus, and his journey
to deposit the machine was made for his own purposes and not primarily for those of
hisemployers. Hedid not, therefore, suffer personal injury caused by accident arising
out of and in the course of his employment.
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vii  Theclaimant operated a 10 ton gantry crane and had constantly to lean over the
control box inorder to ensurethe safety of workersontheground. Oneday whenleaning
over thecontrol box shefelt asudden paid at thebottom of her back and on straightening
up the paid subsided into an ache, but 3 days later she became incapable of work and
adiagnosis of prolapsed intervertebral disc was made. The claimant claimed that had
suffered personal injury caused by accident arising out of and in the course of her
employment, but it was held that the weight of the medical evidence was against the
conclusion that the single movement she had made would be likely to have caused a
physiological change for the worse to have occurred and that, as her employment had
not contributed in any material degree of her condition, shehad not met with anindustrial
accident. Anapplicationfor anorder of certiorari to quash the Commissioner’ sdecision
wasrefused by the Court of Appeal. SeeR. v. Deputy Industrial InjuriesCommissioner,
Ex parte Moore, 18.1.1iii below.

viii A dock labourer met with afatal accident whiledriving afork-lifttruck. Hewas
employed asa‘ hooker-on’ and was neither authorised or permitted by hisemployersto
drivethetruck. It was held that he was not within the scope of his employment while
drivingthefork-lift truck andthat s.8 of the National Insurance (Industrial Injuries) Act
1946 did not extend the scope of employment, so that the accident did not arise out of
and in the course of the deceased’ s employment. See R. v. Deputy Industrial Injuries
Commissioner, Ex parteBresnahan, 18.1.1ivbelow. (Underthe SSAct 1975, sees.52.)

X A man who was employed as afitter’ smate wasinjured while waiting outside a
smoking booth in the factory where he was employed. Smoking was not permitted
anywhere in the factory except in the smoking booths and the accident happened 5
minutesafter the permitted timefor thebreak. It washeldthat theaccident did not arise
out of and in the course of hisemployment since there was something definitely more
than ameretrifling or inadvertent delay which could be disregarded and the claimant’ s
action in remaining where he was at the time of the accident created an interruptionin
the course of his employment. See R. v. Industrial Injuries Commissioner, Ex parte
Amalgamated Engineering Union (No. 2), 18.1.1vii below.

X A printer’ s assistant on night duty was instructed over the tannoy system at his
place of work to leave the building because of abomb scare and return after one hour.
He spent the hour in the nearby railway station and on walking back to the employer’s
buildinginjured hisfootinthestreet. It washeld that the course of hisemployment was
interrupted and was not resumed until he returned to the building so that the accident
did not arise out of and in the course of hisemployment. See also R(l) 44/57.

X Claimant whilewalking behind amilling machineto fetch somenutsand boltsin
the course of hiswork ‘went over’ on hisankle and fractured abone. No sitereason for
theinjury wasapparent or established. It washeldthat, althoughtheinjury aroseduring
the course of his employment, it did not arise out of it (and so there was no industrial
accident). R(I) 11/80 distinguished.

2 Accidentsduring meal breaks
Compare 8.2.3 above.

i A canteen assistant was injured during her lunch hour while in the work’s
recreation-room with the intention of dancing. Another assistant grabbed hold of her
and they both fell to the ground. It was held that, even though there was no clear
evidence of skylarking, dancing was not incidental to the claimant’s employment and
the accident did not arise out of and in the course of the claimant’s employment.
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i A clerk typist in aretail store was entitled to a tea break which, if she wished,
shecould spendin her employer’ scanteenin aseparate building from her place of work.
She was injured when passing a public road while returning from the canteen to her
place of work and it was held that it was not an industrial accident. Compare R(I) 20/
61, and R. v. National Insurance Commissioner, Ex parte Reed (R(l) 7/80).

i A 15-year-old boy was employed by alaundry asavan boy. Hisdutieswereto
travel on the van and assist in collecting and delivering parcels of laundry, but he had
alunch break of half an hour thetime of which varied according totheround worked and
wasfixed at the discretion of thevan driver. Theboy went to acafefor lunch whilethe
driver went elsewhereto have his meal and later brought the van to the side of the road
opposite the cafe where the boy had gone. The driver sounded his horn asa signal to
the boy to return to the van and, while crossing the road from the cafe, he wasinjured,
but it washeld that the accident did not arise out of and in the course of hisemployment.

iv A bus conductress asin the habit of obtaining a can of teafrom the cafe near the
bus terminus as the bus on which she was employed passed it, and returning the can on
thereturn journey. She was injured when stepping off the busto return the can and it
was held that the risk that she ran arose exclusively from an enterprise of her own
undertaking for her own and not for her employer’ s purposes and that she had not met
with anindustrial accident. See also Cl 456/50.

% Anapprenticewho attended atechnical school during working hourswasinjured
bicyclingtoacafefor lunch beforeproceedingtotheschool. It washeldthat theaccident
did not arise out of and in the course of hisemployment sincefrom thetime heleft work
until he was due to reach the school he was his own master.

vi A woman suffered burns during alunch-time break when an oil stove burst into
flames as she was moving it from one position in the workroom to a more convenient
position. It was held that the accident was due to the claimant’ s desire to eat her lunch
in greater comfort and was not incidental to the work she was employed to do or to any
duty that she owned to her employer. It was not, therefore, an industrial accident.

Vil A busdriver left hisbus at the roadsi de at the beginning of arefreshment break.
Hehad nofurther dutiesinrelationtothebuswhichwasto becollected by arelief driver.
While crossing the road to go to a canteen provided by his employers some 30 yards
away he was knocked down and injured. He contended, amongst other things, that he
was by law obliged to take the meal break; that if he had failed to do so, he could have
lost hislicence and that accordingly the accident arose out of and in the course of his
employment. It was held that the claimant owed no duty to his employersto preserve
his licence or to take rest and refreshment - they were duties he owed to himself, and
evenif hehad aduty to hisemployerstotakerest and refreshment he had no obligation
todosoinany particular place. After reviewingtheauthoritiesthe Chief Commissioner
also held that accidents on the public highway do not arisein the course of employment
where what the claimant was doing at the time was not actual work he was employed
to do. Accordingly the accident was not an industrial accident. Compare R(I) 10/81.

viii  R.v. National Insurance Commissioner, Ex parte Terence John Reed. A police
station sergeant was entitled while on duty in charge of his station, to take his meal
break at home. Heremained on call while doing so. Hewasinjured in aroad accident
returning to the station after such abreak. The Divisional Court held that he had been
injured in the course of his employment and granted an application for an order of
certiorari to quash the Commissioner’'s decision to the contrary. R. v. National
Insurance Commissioner, Ex parte Michael and R(I) 74/52 distinguished. Decision
distinguished in R(l) 5/81.
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3 Accidentsin, or in thevicinity of, canteens provided by employers
Compare 8.2.4

i Although taking ameal in a canteen on the employer’ s premises has been held
to beincidental to the employment when the meal istaken during abreak in the course
of ashift because an employee cannot continue with work without proper food, ameal
after theday’ swork, thoughitisanecessity of life, isnot anecessity of theemployment,
to which it is no more incidental than the subsequent night’s rest which must also be
taken before work is resumed. Thus a man who met with an accident in the canteen
adjacent to pithead bathsafter using the bathswasheld not to have met with anindustrial
accident. Seealso R(l) 52/52.

ii A colliery worker called at the colliery canteento by sandwichesto eat during his
shift, but slipped down the canteen steps when leaving. It was held that the accident
did not arise out of and in the course of the claimant’ s employment and that there was
no valid distinction between avisit before or after work. See also R(l) 7/59.

iii A woman was employed as a part-time clerk at awarehouse, her hours of work
beingfrom8.45a.m.to 1p.m. After completing her day’ swork at 1 p.m. shewent to her
employer’ scanteen and had lunch, but after the meal, and while leaving the canteen by
the stairs which she would have used had she left her employment on completing her
work, shefell and wasinjured. It was held that if the claimant had | eft her employer’s
premises on completing her work the course of her employment would have been
extended to cover the journey to the street, but in going to the canteen to take a meal,
the provision of which was not in her case part of her contract of employment, she
brought the course of her employment to an end, with the result that the accident was
not an industrial accident.

iv A packer in abiscuit factory who worked part-time from 12 noon followed her
usual practiceof arriving at her employer’ sfactory morethan half an hour early toenable
her to goto achanging room, put on her overall and cap, which shewasrequired towear
while packing biscuits, and then going to the canteen for refreshment before ‘ clocking
on’. Whilein the canteen she slipped and injured her back and it was held that she had
not met with an industrial accident, but the decision was subsequently quashed by the
Divisional Court. See18.1.2v below.

4 Employed ear ner doing somethingfor hisown pur poses

i A painter who was employed in painting a house which was too far from his
employer’ syard for them to supply him with tea during the morning break was held no
to have met with an industrial accident when he wasinjured crossing the road to go to
acafe. Seealso Cl 456/50.

i A manwasinjured when returning from apost-officewhere had cashed amoney
order representing his wages and it was held that he was on his own business so that
the accident did not arise out of and in the course of his employment.

i A girl who was employed in a laundry, having finished folding up a pile of
articleson atable, walked some 4 or 5 paces away from the table to show aphotograph
to another girl who was working a shirt-pressing machine nearby. Shewasinjured by
the machine when standing inagangway which shewas entitled to use for the purposes
of her work, but it was held that the accident did not arise out of and in the course of
her employment since at the time and place of the injury she was not doing anything
she was employed or authorised to do, but was engaged purely on her own affairs.
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iv A chambermaidinan hotel, having finished her work for themorning and having
taken her lunchinto the staff room, saw another chambermaid gointo an adjoining room
tocleanit. Some slate slabswhich were part of abilliard table were stacked uprightin
theroom and the clai mant had sometime before dropped acoinwhich had rolled behind
the slabs. She asked the other girl to help her to move them to look for the coinand in
the course of doing so the claimant was injured. It was held that what she was doing
was solely for her own purposes and that the accident did not arise out of and in the
course of her employment.

\% A railway guard waskilled whilewalking alongarailway lineduringabreak in his
duties when he had been to buy tobacco at a nearby shop. It was held that he had been
on a journey solely for his own purposes and had not returned to the sphere of his
employment when the accident happened, so that it had not arisen out of and in the
course of his employment.

vi Before* clocking in’ alaundry worker went to deposit her own personal washing
in the sorting-room of the laundry where she was employed, which was something she
was permitted, although not obliged to do, and as she reached the desk to deposit her
laundry shetripped over acarpet and suffered personal injury. Her presenceat the scene
of the accident was held to have been for her own purpose and convenience and the
accident was not, accordingly, an industrial accident.

Vii While changing at the pithead baths before commencing work acolliery worker
complained of aheadache and was offered a bottle of smelling saltsby afriend. Some
of theliquidinthebottlesplashed out and injured the claimant’ seye, but it washeld that
theinjury wasnot caused by accident arising out of andinthe course of hisemployment.
SeealsoR(I) 1/59.

viii A man had been sent with other workmen to newly acquired premisesto dispose
of cratesand bottlesand during alull in hiswork he and fellow-workmen wandered off,
without permission, to explorethebuilding. Theclaimant opened adoorinadark corridor
andfell some 16 feet, with theresult that he suffered seriousinjury. It washeld than the
accident had not arisen out of and it the course of his employment.

X A man climbed aladder at his place of employment to retrieve his socksfrom an
overhead steam pipe, where he had put them to dry. The foot of he ladder slipped on
thewet surface of afreshly washed floor and the claimant fell from aheight of some 12
feetand sufferedinjuries. Itwasheldthat it wasreasonablefor the claimant towash and
dry hissocksat hisplaceof work, butin placing themin aninaccessible placewhenample
drying space at areasonablelevel wasavail able hewas doing something which was not
within the scope of his employment at all, so that the accident was not an industrial
accident.

X A man came to an arrangement with a friend who owned a garage whereby the
claimant greased hisown car, using hisfriend’ sequipment. The claimant used hisown
car for the purpose of collecting instalments dueto hisemployersfrom their customers,
but it was not part of hisemployment that he should grease hisown car and it was held
that an injury he sustained when going so had not arisen out of and in the course of his
employment.

Xi A merchant seaman employed on a Channel ferry went ashore during a work
break to buy lemonade from the dockside shop. Permission to do so was not needed.
Hewasinjuredinafall whilereturning to hisship. Thoughthe ship’ sarticlesgoverned
his employment both on the ship and in the dockyard hisinjury did not arise out of and
in the course of his employment. R(l) 4/79 compared. R. v. National Insurance
Commissioner, Ex parte Michael, St Helen's Colliery Co Ltd. Hewitson referred to.
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5 Employer earner doing something not incidental to hisemployment
Compare 8.2.6.

i A man held not to have met with an industrial accident when hefell whiledoing
remedial exercises at a hospital for his back, which had previously been injured in an
industrial accident.

i A cottonworker who wasamember of themill’ swelfarecommitteefell whileon
her way tothewarehouseto fetchticketsfor arafflewhichthecommitteewere promoting
inaid of hechildren’s party. It was held that the accident had not arisen out of and in
the course of her employment.

iii A steel erector who was employed at aRoyal Air Force site dismantling awater
tank engaged in ajoint enterprise with his foreman and fellow-workmen to provide
sleeping accommodation in an authorised manner, his employers having made no
arrangements for lodging their employees. In the course of erecting adoor on the hut
inwhich they elected to sleep the claimant wasinjured, but it was held that he had not
met with an industrial accident.

iv After finishing work an electrical engineer who was employed by acompany to
service sound-reproducing equipment in cinemas went with a supervising electrical
engineer of the company to an hotel where they had some drinks and discussed the
following day’ swork. The claimant then went home by car, taking histoolswith him,
but on theway hewasinvolved in aroad accident. It washeld that the accident had not
arisen out of and in the course of his employment.

% A man who was employed as a bookbinder attended a joint industrial council
meeting asatradeunion representative. Themeeting wasnot at hisplace of employment
but hisemployersgavehimleaveto attend though they did not pay him hiswagesduring
the period of hisabsence. Hewasinjured while at the meeting, but it was held that his
attendance at the meeting was part of histrade union duties and the fact that something
might be discussed which affected hisemployers' interestswasnot material. Hisclaim
to have suffered personal injury caused by accident arising out of and in the course of
his employment was dismissed. Seealso 8.3.6i below.

vi A factory storekeeper who stood on achair to investigate adraught at his place
of work, then caught his hand in the blades of an electrical fan which was part of the
heating system, was held not to have met with an industrial accident. The factory had
aspecialised maintenance staff to makeregular inspectionsand to regul atetemperatures,
and it wasthepracticetoreport any complaintsabout thetemperatureto the maintenance
staff.

vii A sub-postmaster who was also self-employed as a grocer was fatally injured
whiletransacting businessfrom adelivery van and it was held that the accident did not
arise out of and in the course of his employment as a sub-postmaster.

viii ~ Duringalull in her work amachine assistant handed a sweet to afellow-worker
whowasnot working at thetime. Indoing so shehadtoreachacrossacircular-saw table
and suffered aninjury to her hand. It was held that the injury had not arisen out of her
employment since handing a sweet to afellow-worker had in no way been incidental
tothework the claimant had been employed to do and the fact that she and her colleague
had been temporarily unoccupied made no difference.

iX It was the practice at the claimant’ s place of employment to make collections
for the purpose of purchasingfruit or flowersfor fellow-employerswhowereaway sick,
and while going to telephone, with the permission of her employers, to enquire about
the non-delivery of some fruit and flowers for a sick fellow-employee the claimant
slipped and injured her foot. 1t was held that the purpose of the telephone call was not
incidental to the claimant’s employment and that she had not met with an industrial
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accident.

X A factory worker who had insufficient work to do left her place of employment
without permission to accompany a fellow-worker who had been authorised to draw a
new overall from the store. While returning from the store the claimant slipped and
injured her leg, but it was held that she was not engaged on anything incidental to her
employment and that the accident was not an industrial accident.

X A general labourer was held not to have met with an industrial accident when he
wasinjured during working hourswhil eattempting to removeabrush which had become
stuck inachimney of hisforeman’ sprivatehouse. Theclaimant’ semployers, whilethey
knew of and had not objected to the men working under this foreman doing small jobs
for him during working hours, had never expressly authorised the practice. It washeld
that the claimant was not within the scope of his contract of service at the time of the
accident.

6 Accidentswhileattending meetings
Compare 8.2.7 above.

[ A man employed as a bookbinder wasinjured while attending ajoint industrial
council meeting as a trade union representative. The meeting was not at his place of
employment but he had permission from his employers to attend it, although they did
not pay hiswages for the period of his absence. It was held that the accident did not
arise out of and in the course of hisemployment since hisattendance at the meeting was
part of his trade union duties and the fact that something might be discussed which
affected hisemployers’ interests was not material. See also 8.3.5vii above.

i Thetown clerk of an urban district council suffered asmall rupturewhen making
a speech at a supper which he attended in his official capacity. Some weeks later an
extensive rupture of an aneurism occurred, causing his death. It was held that his
attendance at the supper and his making a speech were not acts arising in the course of
hisemployment astown clerk.

il An executive officer in the Civil Service attended a meeting of a sub-branch of
astaff association of which he wasthe secretary. The meeting was held outside office
hours but, with the consent of the office manager, on the premises where the claimant
was employed, and members employed at other offices al so attended since the meeting
was concerned with matters of general interest to executive officers. The claimant had
been entrusted with the keys of the office and had been made responsiblefor switching
off thelightsand locking up. While doing so hetripped and wasinjured, but it washeld
that in switching off the lights and locking up the office the claimant was acting in his
incapacity as secretary of the sub-branch and not in his capacity asan executive officer
and that the accident did not arise out of and in the course of his employment.

iv A school cleaner who was granted paid leave of absence to attend a course of
instruction for shop stewards organised by her Union slipped and fell as she was
entering the premiseswherethe coursewasbeing held and injured her hand. It washeld
that her attendance was related to her contract of employment rather than to the work
of the employer and the accident did not arise in the course of her employment. See
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also Cl 229/50.
7 Accidentswhile playing games and during periods of recreation
Compare 8.2.10.

i A male nurse at a mental hospital was injured while taking part in a football
match as a member of the hospital team and the match was played in the hospital
grounds. The claimant’s hours of duty included the time during which hewas playing
football and, although he was not compelled to play matches, he was encouraged to
doso. Itwasheldthat theinjury whichthe claimant suffered wasnot caused by accident
arising out of and in the course of his employment.

i A 15-year-old girl clerk was employed by afirm of biscuit manufacturers and
permitted and encouraged by her employers to attend a course of instruction at a day
college one day a week, but her attendance was voluntary. She was injured while
engaged in physical training which was part of the courseand it washeld by a Tribunal
of Commissionersthat she had not met with anindustrial accident. Seealso R(l) 10/80.

iii A young police constablewas concussed whileplayinginafootbal| match during
duty hours. It wasarepresentative match, all the playerson both sideswere policemen
and the time spend on the game was regarded by Chief Constabl e astime spent on duty
and was recorded as such by the players, who were paid for it accordingly. 1t was held
that the claimant’ sinjury was not as a result of an industrial accident.

iv A railway goodsguardintheemployment of British Rail wasinjuredwhiletaking
part in an ambulance competition organised by hisemployersand for which hehad been
granted leave of absence on pay. First-aid training was encouraged but was not
essential to histermsof service and membership of theambulanceteam wasvoluntary.
It was held that hisinjury was not the result of an industrial accident.

% A man who was employed by the London Fire Brigade as a station officer was
injured at afire station other than his own, to which he had gone during aday’ s leave
inorder towatch hisown crew competinginapump competition. Hewasnot given extra
wages for attendance at the competition and was under go legal obligation to attend it.
His employers would not have been inconvenienced in any respect if he had not
attended the competition and it washeld that hisinjury had not arisen out of anindustrial
accident. R(I) 62/52 and R(I) 72/52 distinguished on the ‘inconvenience’ point.

vi A man who was employed as alaboratory technician at a hospital was playing
football inthe hospital groundsduring theluncheon hour when hewasstruck intheface
by thefootball and sustained aninjury to hisright eye. Playing football inthe hospital
grounds during the luncheon break was not only permitted by the hospital authorities,
but actively encouraged by them. It was held that it did not necessarily follow that
because the claimant was under no compulsion to play football during the lunch break
his accident did not arise out of and in the course of his employment, but the crux of
the case was whether he was doing something for his own purposes which was
reasonably incidental to his employment as a laboratory technician. It was held that
therewasatemporary cessation or interruption of the claimant’ semployment while he
was playing football and that the accident was not an industrial accident.

vii A police constable aged 30 represented hisforce at footbal | and was sel ected to
play for his country constabulary in a match against another country constabulary in
anational competition. The match was played on the claimant’s rest-day and it was
held that no distinction should be made between playing football on arest-day and in
duty time, nor between national or international events and events between forces or
within forces; that considerations of morale, physical fitness, etc. (see para. 21), were
not sufficient to constitute an activity as necessary or reasonably incidental to an
employment; that the playing of footbal | or any other gamewasarecreational activity
and was not something done in the course of a police officer’s

employment and therefore could not be held to by reasonably incidental to
that employment; and that the injury suffered by the claimant was not caused by
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accident arising out of and inthe course of hisemployment. Anapplicationfor anorder
of certiorari to quash this decision was refused in R v. National Insurance
Commissioners, Ex parte Michael [1977] 1 WLR 109. Decision distinguished in R(1)
3/81.

viii A fireman attending a residential training course was injured while playing R(l) 2/80
football in a match which was organised by the students and which took place in the
evening after the instructional sessions for the day had ended. The college staff took
no part in organising the game save in arranging a pitch and providing equipment. It
was held that to determine the start and finish of afireman’s daily duty while on the
course the normal rule wasthat the duration of thedaily syllabus (inthiscase 8.30 a.m.
to 5.30 p.m.) should be equated to the hours of daily duty at afire station. There was
no justification for concluding that the claimant, who had finished hiswork for the day
and at 8.10 p.m. was playing a game for his own pleasure and recreation, was playing
football in the course of hisemployment. It wasaccordingly held that the accident had
not arisen out of and in the course of his employment.

ix  Where an airline stewardess was injured playing tennis during a stop-over R(I)4/81
between flights despite the fact she remained on call she was held not to have been
injured in the course of her employment even though she was required to keep herself
physically fit as a condition of employment. R(I) 13/66 distinguished. R v. National
Insurance Commissioner, Ex parte Michael and R(1) 12/74 and R(I) 5/75 referred to.

X A Detective Sergeant broke his ankle while playing football for apolice team R(l) 8/94
in alocal league match. Officers were encouraged to take part in such activities. An
internal memorandum contained an instruction to divisional commanders to ensure
officers were made aware of fixture dates especially those who may be on leave or
courses. Moreover it was maintained that failure to turn up to play might affect
promotion prospects. The Commissioner held that the tribunal had confused the
claimant’ smoral duty to the policeforcein general and histeam matesin particular to
take part in football matches from the duty a police officer is under when “on duty”.
There was no evidence that the claimant was required to play football as an incident
of hisemployment. The accident did not therefore arise in the course of the claimant’s
employment and the appeal was dismissed. On 18 March 1994 the Court of Appeal
upheldthe Commissioner’ sdecision. Rv. National Insurance Commissioners, Ex Parte
Michael [1977] 1 WLR 109 considered. [For areport of the Court of Appeal decision
see R(I) 8/94. For a synopsis of that decision 18.6.2 xxi].

8 Skylarking

Compare 8.2.11
Under the SS Act 1975, see s. 55.

[ A blacksmith’s striker was struck by a snowball thrown by afellow-workman CI 170/49
while walking across the yard of the colliery at which he was employed and attending

properly to hisduties. It was held that he had not suffered personal injury caused by

accident arising out of and in the course of his employment.

i It was held that one of the three boys who were injured by putting his hand R(l) 31/51
through a glass panel during a skylarking episode had not met with an industrial
accident. Seepara. 5.

iii Inthe courseof hisemployment amanwasbending downwhenafirework which  R(l) 35/53
had been placed under the seat on which he was sitting exploded and caused him
personal injury. It was held that he and not met with an industrial accident.

iv. A woman employed as a brass worker was crossing the works yard to the shop  R(l) 76/53
where sheworked when shewasaccidentally kicked ontheleg by oneof several persons

who were playing football in theyard. It was held that the accident had not arisen out

of and in the course of her employment.
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% A coach fitter who was hit by a piece of wood thrown by another workman at a
boy who had been irritating him was held not to have met with an industrial accident.

9 Accident resulting from the presence of animals, insects, etc., and climatic
conditions

Compare 8.2.12.

i A bus driver became incapable of work by reason of conjunctivitis alleged to
have been caught by a draught entering the driver’s cab through the ventilator. 1t was
held that his incapacity was not the result of injury caused by accident arising out of
his employment.

i In the course of his duties a hospital porter was preparing a patient for an
operation when he was stung by agad-fly and thereby suffered personal injury. There
was no evidence that the hospital had offered any special attraction for the flies and
it was held that the accident had not arisen out of the claimant’s employment. Seealso
and compare CWI 6/49.

i While crossing afield in the course of his employment an agricultural worker
was struck by lightning and killed. But it was held that the accident did not arise out
of and in the course of his employment because his employment did not expose him
to agreater risk of being struck by lightning than any other person within the area of
the storm. See also R(l) 12/56 and R(l) 11/58 (also injury by lightning).

10 Miscellaneous accidents held not to beindustrial accidents

i During the course of along journey when about his employer’ s businessalorry
driver’slorry broke down and he was instructed by his employersto take the lorry for
repairsto the Leyland Motor Works, whose official s found him lodgingsfor the night.
When leaving the lodgings the next day to collect his lorry and continue is journey
he fell going down the stairs and was injured. It was held that he had been under no
obligation to stay in those lodgings and the accident had not arisen out of and in the
course of his employment. Compare ClI 374/50.

i A young man employed by electrical engineersin the erection of a sub-station
wasinjured after climbing over afence marked “Danger” and walking along awall. It
was held that he was not in the course of his employment and accordingly the accident
could not on any view be treated as an industrial accident. Under the SS Act 1975 see
S. 52.

i A man was held not to have met with an industrial accident when, by agreement
with his employers, he had extended his holiday to Paris by one day in order to visit
hisfirm’sfactory there. Hereturned to England by air and wasinjured when the plane
crashed.

iv A coach driver took a party of cricketersto a match and, after the match, went
with some membersof theteam for ameal. A lorry ranintothem asthey werereturning
tothe coach after themeal and thedriver received fatal injuries. It washeld that hewas
not in the course of his employment at the time (for similar case see R(l) 32/51).

% An employee of afirm of travel agents had been with an organised party on an
educational visit to the Continent. The party arrived back by ship and dispersed at the
port of arrival, and while waiting to catch atrain to his home the employee went to a
hotel for a meal, during which he felt very sick, retired hurriedly to the lavatory and
while there slipped and dislocated his shoulder. It was held that the accident had not
arisen out of and in the course of his employment.

Vi While attending a conference of the organisation by which he was employed a
man occupied accommodation which had been booked for him in a guest-house. He
had no duties to perform in the guest-house and was not obliged to accept that
accommodation. An accident which happened when he was about to |eave the guest-
house was held not to be an industrial accident.
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vii  Onarrival at thefactory at which they were employed someworkmen found that
it had not been opened by the person responsible, and when climbing a drain-pipe to
gainadmittancethrough afirst-floor window the claimant, who was one of theworkmen,
was injured. It was held that his action was not an ‘emergency action’ and that the
accident was not an industrial accident.

viii A manwhowasemployed asahospital stoker wasfoundlying onthefloor of the
mess-room adjoining the builder house with his head on arolled-up coat, and gas was
escaping from agas-ring the tap of which wasloose. He had commenced his night shift
at 10 p.m. andit washeld that in going to sleep on duty he had removed himself from the
scope of his employment.

X A boy of 16 was acting as attendant to the operator of a semi-automatic machine
and intrying to stop the descending arm of the machine suffered aninjury to hisfinger.
It wasno part of hiswork to touch the machine and his action in doing so was prompted
solely by curiosity. It was held that the accident had not risen out of and in the course
of hisemployment.

X A post-officetechnician had been asked by hisimmediate superior officer to put
up Christmas decorations, but the request was not made on behalf of the employersand
the superior officer had no authority to make such a request. When putting up the
decorations the claimant was injured, but it was held that the accident was not an
industrial accident. But see and compare R(I) 1/77.

Xi A woman was employed by British Rail as a level-crossing keeper. Shelived
with her husband and had her home in a gatehouse which was the property of her
employers and her duties comprised shutting the gates for traffic, keeping the lamps
lit at night, etc. When walking down the garden path to fetch milk for her household
shefell andinjured her wrist. It washeld that the accident wasincidental to the running
of her home and had not arisen out of and in the course of her employment. Compare
R(l) 49/51.

xii A man who was predisposed to ‘ blackouts', due to an idiopathic disease had a
‘blackout’ while wheeling an empty barrow along a concrete path, with the result that
he fell and injured one of hisfingers. It was held that the accident had not arisen out
of the claimant'semployment because, on the evidence, theidiopathic disease had been
the sole cause of the injury by accident. See paras 8-15.

xiii A fireofficer, who wason call for a24 hour period waskilled in aroad accident
whiletravelling home from work. It was held that having no dutiesto perform, he was
not in the course of his employment and the accident was not therefore an industrial
accident. R(l) 28/53 followed; R(l) 7/80 distinguished.

Part 4. Accidents on public highway: held to be
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industrial accidents

1 Travelling to and from work
Compare 8.5.1 below

(For construction and application of the ‘out of and in the cour se of his employment’
test seeNancollasv. Insurance Officer [1985] | ALL ER833 CA, summarised at 18.6.2
iv below.)

i A wagon examiner employed by a railway executive signed off duty at the
appropriate time but remained in the recording office for another 20 minutes. While
walking up the opposite platform slopeto catch histrain homehewasinjured and it was
held that the accident arose out of and in the course of his employment. See para. 5.

Cl 220/49

i A man who owned amotor-bicycle agreed with hisemployersto carry afellow-
workman asapillion passenger daily tothe placeat which they wereemployed, for which
he was paid 4d. a mile. One morning there was a road accident and a Tribunal of
Commissionersheld that the claimant was performing aduty to hisemployersunder the
R(1)8/51 terms of his contract with them and that the accident arose out of and in the course of
hisemployment.

iii A man was bicycling along a private road leading from the main road to the
entrance to the colliery at which he was employed when he met with an accident. It
occurred onthe part of theroad not used by the publicto any substantial extent although
norestrictionswereplaced on the public except that of closing theroad onceayear. The
R(1) 43/51 accident was held to have arisen out of and in the course of his employment.

iv A worker in the building trade was instructed by his employer to wait on the
pavement each morning to be picked up by the employer to betaken in thelatter's care
to his place of employment. Whilst so waiting the claimant was injured by a motor-
bicycle and it was held that the accident arose out of and in the course of his

R(1) 27/54 employment.

% A blacksmith on the maintenance staff of a chemical works was asked to report

fur duty on a Sunday afternoon because the plant had broken down. His attendance

was voluntary but payments at overtime rate were made. While going to the works he

fell and wasinjured, and it was held that since he had agreed to report for work and was

proceeding by the shortest practicable route to the works the accident arose out of and
R(1) 27/56 in the course of his employment.

Vi A farm labourer was fatally injured when he fell from hisemployer'stractor on
which he was going home to dinner from the part of the farm on which he had been
working. It was held that his death was the result of an industrial accident.

vii A dock worker who wasin thereserve pool of dock workers wasinjured on the

R(1) 42/56 public highway whiletravelling, ashewasrequired by the dock workers' schemeto do
, from an employer's office to the dock labour board office. It washeld that he had met
with an industrial accident.

viii A civil servant was injured while travelling to work on a motor-bicycle along
aprivate roadway on Crown property. The accident happened some 150 yardsinside
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the main gate of the premises and the roadway on which it happened was maintained
by the Ministry of Works and was used, not only by the staff employed on the site, but
also by such members of the public as required to visit the government offices on
business, but there was no thoroughfare through the site. 1t was held that the claimant
had entered upon his employment and that the accident arose out of and in the course
of his employment.

iX A man was required to work at a depot 10 miles from his normal place of work
and while walking to meet hisemployer'slorry, which waslatein arriving to take him
back to hisnormal place of work, where he was required to report at the end of the day,
he was injured on the public highway. It was held that, although acting without
instructions in leaving the depot before the arrival of the expected transport, the
claimant acted of the purposes of and in connection with his employer's trade and
business and was travelling on duty.

X A railway lengthman employed by British Rail injured his hand when boarding
aregular passenger train by which he had been instructed to travel and which was to
make aspecial stop at thesite of hiswork. It washeld that he had met with anindustrial
accident.

X A railway shunter wasinjured while walking to work along a beaten path which
flanked therailway line between the station which wasregarded as hisheadquartersand
thesidingswhere he actually worked. Therewasno public road or right of way leading
tothe sidingsand theroute the claimant took was the only practicable one and was used
to the knowledge and with the consent of the employers. 1t was held the accident arose
out of and in the course of his employment.

Xii A factory worker wasinjured whilebicycling to work along aroad owned by his
employers at a point just outside the factory gates. The road provided vehicle access
totheworksonly apedestrian right of way to the public, and therewas no evidence that
the public used the road. At the point where the accident occurred the claimant was
exposedtoarisk of hisemployment different from arisk towhich thegeneral publicwas
exposed and was held to have met with an industrial accident.

xii A BritishTelecomtechnicianwasinvolvedinaroad traffic accident whiledriving
homeinaBT vehiclefrom hisplace of employment. Henormally travelled to work by
train but had been provided withaBT vehicleto enable himtowork weekend overtime.
Hewasduetoreturn home, using thevehicle, onthe Sunday evening. However thework
was not completed until 3 a.m. onthe Monday. The claimant was given permission to
use the vehicle to travel home on the Monday evening, subject to strict rules. It was
held that having regard to all the facts, in particular that the journey was adirect result
of the claimant being detained by hisemployment, wasinaBT vehicleusing BT petrol
and was subject to anumber of constraints, the accident arose out of and in the course
of employment.

2 Travellingasapassenger in avehicleoperated by or on behalf of an employer
Section 53 of the SS Act 1975 and compare 8.5.2.

i A man was employed asalabourer at aRoyal Naval store and wasinjured while
alighting from aslowly-moving buswhich wastaking him home. Thebuswasoperated
by a person by whom it was provided in pursuance of arrangements made with the
claimant's employers and was not being operated in the ordinary course on a public
transport service. It washeld that, applying s.9 of the NI (Industrial Injuries) Act 1946
the accident was an industrial accident. (Under the SS Act 1975, sec s.53.)

i A man who was employed by acivil engineering firm was carried to work each
day by one of hisemployer'slorries, therebeing no other practical meansof hisreaching
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Industrial injuries: ‘highway’ industrial accidents

his place of work. Hewas killed while crossing the road from the lorry to the gates to
aprivate road leading to the site on which he was required to work and it was held that
the accident arose out of and in the course of his employment. It was part of the terms
of his employment that he should travel by the lorry and when the accident happened
hisemployershad assumed control over him and hewas crossing theroad in pursuance
of their implied instructions. Compare R(l) 1/53.

i An electrician who worked on an isolated site fell from alorry provided by his
employerswhichwastakinghimtowork. Itwasheldthelorry wasprovidedin pursuance
of arrangements madewith hisemployer and that the accident wasdeemed to haverisen
out of the claimant's employment.

iv A manwasemployed asafitter at aRoyal Ordnance Factory at adistance of some
8milesfromwherehelived. Hetravelledtoand fromwork by abusoperated by alimited
company and was injured as the result of the bus being involved in aroad accident. It
washeldthat, applying section 9 of theNational Insurance (Industrial Injuries) Act 1946
(under the SS Act 1975, sec s.53) the accident was an industrial accident so far asthe
claimant was concerned. See paras9-11.

% A miner wasinjured whiletravelling to work on abus run by apublic transport
undertaking, but which was run specially for the miners although the public travelled
onacertain section of thereturnjourney. It washeldthat the accident wasanindustrial
accident.

vi A bus conductress who was going on duty at a particular bus station and was
intending to travel to work by an ordinary public transport bus was given alift in an
empty corporation bus being driven by a mechanic who knew her. The mechanic was
not theregular busdriver but was merely fetching the bus back to the depot for reasons
which do not matter. As the bus swung into the yard of the depot which was her
destination she was thrown off the platform and suffered injuries. It was held that the
accident should be deemed to have risen out of and in the curse of the claimant's
employment under s.9 of theNational Insurance (Industrial Injuries) Act 1946 (under the
SSAct 1975 sees.53).

3 Road accidentsheld to have been industrial accidents
Compare 8.5.3. below.

i A lorry driver driving on apublic highway wasasked for assistance by the owner
of a stationary motor-car towing a caravan which was drawn across the road and
apparently creating an obstruction. The lorry driver complied with that request, but
on returning to his lorry was knocked down and injured. It was held that what he did
was reasonably incidental to his employment and that he had met with an industrial
accident. See also 8.2.6i above.

i A boy aged 19 who was employed as an electrician used to act as a messenger,
but was killed in aroad accident while travelling to work and carrying a small sheet
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of metal on his motor-bicycle. Hewas not obliged to travel to work in that way but he
was carrying the metal in accordance with instructions from his employersand it was
held that his death was the result of an industrial accident.

i The chief fire officer of a county was injured when the care in which he was
travellingform hishometotheannual dinner of thelocal firebrigadewasin collisionwith
another car. It was part of his duty to attend the dinner and it was held that he was
travelling ‘on’ work and that the accident arose in the course of his employment.

iv A labourer who was employed by an Electricity Board was travelling in avan
owned by the board and driven by his chargehand. An accident occurred after the van
had left a direct route between the two sub-stations of the Board to enable the
chargehand to visit his doctor, and while on that route there was aroad accident as a
result of which the claimant received fatal injuries. 1t was held that he was not affected
by thedriver'sactionin deviating for purposes of hisown and by staying inthe van was
intendingto carry onwith hisemployment asexpeditiously aspossibleand that hisdeath
was the result of an industrial accident.

4 Commer cial travellers,homehelpsand other special categoriesof employees
Compare 8.5.4

i Theareaof acommercial traveller covered Kent and Sussex. He used acarefor
hiswork and was allowed expenses for its wear and tear. After having lunch at home
one day he went to his garage for the purpose of taking out his car to proceed on his
afternoon duties, but slipped on the garage floor and wasinjured. It washeld that the
accident arose out of and in the course of his employment.

i A sales representative of a well-known company of motor manufacturers
entertained a business associate to dinner after leaving an agricultural show which he
had been required to attend in the course of hisemployment. When driving home after
dinner he was taken to a police station because he was allegedly under the influence
of drink. He was subsequently released and continued his drive home, but wasfatally
injured in acar accident on that journey. It was held that the accident arose out of and
in the course of his employment.

i The general manager of afirm of contractorshad no fixed hours of work and his
businessinvolved visits outside hisoffice. He had been engaged on outside dutiesand,
after driving acolleague who had been working with him to his (the colleague's) home,
he proceeded to drive home in the car which was provided for him by his employers.
On the journey he met with afatal accident, but it was held that he continued to bein
the course of hisemployment until hereached hishome and that the accident had arisen
out of and in the course of his employment.

iv It was the duty of a newspaper representative to call on newsagents and
bookstallsfor the purpose of promoting the sale of newspapers and generally ensuring
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there was an adequate supply. He was provided by his employers with atelephone at
his home in the company's name as he might be called upon at any time to deal with a
situation whereextranewspaperswererequired. Hewasal so provided by hisemployers
withacar, butinjured hisback when about to drive hiscar toitsgarage after he had been
visiting his employer's headquarters. It was held that the accident arose out of and in
the course of hisemployment. In returning the car directly to the garage he was doing
something he was implicitly required to do.

% A brewery cellar inspector whose dutiesinvolved travelling from town to town
inspecting public houses was knocked down by a passing motorist when he wason his
way to get ameal beforeproceeding onafurther journey. Hehad nofixed hoursfor meals,
but took them when convenient and at hisdiscretion. It washeld that it wasincidental
totheperformanceof hisduty totakeameal ontheway and that he had not | eft the sphere
of hisemployment. The accident was accordingly an industrial accident.

vi An agricultural advisory officer employed by the Minister of Agriculture and
Fisherieswasinjured when hewasdriving hismotor-car fromhishomedirect to aplace
at which he had an appointment withafarmer. Henormally worked from hisoffice, but
when visiting afarm at the beginning of hisday he was expected to drive there directly
from his home. It was held that the journey was part of what he was employed to do,
that he was within the sphere of his employment at the time of the accident and that,
accordingly, it arose out of and in the course of his employment.

Vil A part-time relief insurance agent was injured when travelling direct from her
hometo her collecting area. She madeup her cash at home, waspaidtravelling expenses
from her home, had nofixed hoursof work and had either to carry themoney shecollected
to her homeor deliver it at the end of the day to her employersor to the agent for whom
shewascollecting. Itwasheldthat, having regardedto all thosefactors, whiletravelling
direct from her home for the purposes of her work she was in the course of her
employment and the accident was an industrial accident.

viii A foreman employed by afirm of lorry driverstravelled in hisemployer'svanto
the house of an acquaintance for the purposes of obtaining some spare parts for the
lorries under his supervision. Hewas not tired to any fixed hours or place of work and
he prolonged the visit by several hours, but while going home, which was his business
base, by the most expeditious route he had an accident. The only purpose of hisvisit
to his friend had been to obtain spare parts and it was held that the accident was an
industrial accident.

iX The duties of acivil servant entailed working both in his office and in visiting
personsintheir home. He had adiscretion asto which of the dutiesimposed upon him
by the employment he should perform and as to the order in which he should perform
them. Hewas injured in a street accident within his defined visiting sub--area when
travelling from his home to hisfirst visit of the day and it was held that the accident
arose out of and in the course of his employment.

X A homehelp, having carried out her last duty for theday inatop flat in atenement
building, wasinjured while going down the common stairway to reach thestreet. 1t was
held that the injury was caused by an accident arising out of and in the course of her
employment sincethe stairway was part of private premisesand itsonly elgitimate use
by the public was for access to, or egress from, the flats in the building.

Part 5: Accidents on public highway: held not to be
industrial accidents



(For list of abbreviationsused in thisPart see
List of General Abbreviationsat the beginning of
thisvolumeimmediately after the Foreword and I ntroduction)

1 Travelling to and from work
Compare 8.4.1 above.

(For construction and application of the ‘ out of and in the course of his employment’
test see Nancollasv. Insurance Officer [ 1985] 1 ALL ER833 CA, summarised at 18.6.2
iv below.)

i A miner on hisway to pithead baths on the opposite side of amain road from his
pit was run over and killed while crossing the road. It was held that the accident was
not an industrial accident.

i It wasaterm of thecontract of serviceof aroadman employed by acountry council
that he should have abicycle and keep it in proper condition. After working overtime
he left his place of work and was bicycling home when, after going some distance, his
foot slipped of the pedal of hisbicycleand hefell off and sprained hisankle. It washeld
not to beanindustrial accident. Seealso R(l) 61/51, R(l) 24/53, and R(l) 89/53.

iii A heavy goods motor driver who was injured while travelling to work by
passenger train was held not to have met with an industrial accident.

iv A miner who twisted hisanklewhilewalking to work along apit road which was
open to the public was held not to have suffered personal injury caused by accident
arising out of and in the course of his employment.

\% A labourer on hisway to work fell whilewalking down apublic road which was
acul-de-sac leading to the gates of apark. It was part of the labourer's duties to sweep
theroad, if soinstructed, and ook after the flower-bedson the side of it, but it washeld
that the accident had not arisen out of and in the course of hisemployment. At thetime
of the accident he was in the same position as any other person going to work and still
on the public highway. R(l) 61/51 followed.

Vi A man was told to travel to and from the site on which he was employed on his
motor-bicycle, for which expenseswere paid, becausethe bus provided by theemployers
was full. In fact the motor-bicycle was his only practical means of transport to work
and without its use he would have been unable to work all the overtime required. He
was injured while driving home on hismotor-cycle after hisday'swork but it was held
that, although the employers desired and encouraged him to use his own motor-bicycle
to travel to and from work, they did not require him to do so. Hisemployment ended
when he left the site and the accident was not an industrial accident. See also R(l) 7/
52.

vii  Section 9 of the National Insurance (Industrial Injuries) Act 1946 (under the SS
Act 1975, see s.53) did not cover the process of approaching transport provided by or
on behalf of employers and accordingly arailway goods guard who was injured while
onhisway to catch atrainreserved for railway staff which would havetaken himto the
station at which he had to report for duty was held not to have met with an industrial
accident. See paras 12-14. See also R(1) 22/53, R(I) 27/53 and R(l) 30/53.

viii A roadmanwasbicycling homeafter work when one of thetoolshewascarrying
(and which he required for use the next day) became displaced and caused him to fall
from hisbicycleandinjure hisknee. It was held that the fact that hewas carrying tools
did not make the journey a part of his employment, which had already ended for that
day, and the accident was not an industrial accident.
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iX Whilewalking down acul-de-sac which provided accessto the mill at which he
wasemployed amill worker fell andinjured hishead. Thepath hwasonwaspartly owned
by hisemployersand provided accessnot only tothemill, but al so to premisesbel onging
to other firms and to some cottages and was used by the public. It was held that the
accident had not arisen out of and in the course of his employment.

X A man employed by British Rail wasinjured when going by aprohibited routefrom
the passenger station to his place of employment at the goods station, where he had to
signonfor work. It washeld that he had not entered the course of hisemployment and
that, for the reasons given in paras 17 et seq. s.8 of the National Insurance (Industrial
Injuries) Act 1946 did not assist him. Under the SS Act 1975, see s.52, and seealso Cl
210/50.

X A miner who had left hiswork early without permissionwasinjured whilewalking
from his place of work underground to the surface. It was held that it had not been
established that trade usage (which to be valid must be notorious) permitted hisaction
of leaving work without permission because he was wet and accordingly the accident
which befell him was not anindustrial accident. Seealso R(1) 17/61.

Xii A kiln worker at agypsum mine was going to work when he slipped and fell on
afootpath belonging to hisemployers. Thiswasthe only reasonable and practical way
tothemine. The path wasalso opentothegeneral public. The Commissioner held that
the accident was not an industrial accident; the claimant was subject to no greater risk
than that to which the general public was subject (paras 9 to 19).

xiii A district relief signalman was injured while travelling to take over duties at a
signal box. His employers considered him to be on duty while travelling and he was
entitled to travelling allowance for thejourney. The Commissioner held that thiswas
not an industrial accident; thiscase was not an exception to the general rule enunciated
inR(l) 9/51 that employment began at place of work; theroutetaken by the claimant was
not one prescribed by his conditions of employment (paras 4 and 6 to 8).

xiv. A labourer who was obeying an order to arrive an hour earlier than usual at his
place of employment was injured while travelling to work by motor-bicycle, but was
held not to have met with an industrial accident.

xv A manwhowasemployed asaslater andtiler by afirm of builderswasinstructed
not to return the next morning to work at the place where he was employed that day,
but to go to another address direct from his home on do an urgent job. While going
from his home to the new site on his bicycle the next morning he had a street accident
andwasinjured. It washeld that theinjury was not the result of an accident arising out
of and in the course of the man's employment. See para 5 et seq.

xvi It was the practice of a male nurse at a hospital to arrive early at his place of
employment in order to have agame of billiards and some refreshment before hiswork
beganat alittleafter 7 p.m., although hiscontract of servicedid notrequirehimtoarrive
early at his place of employment. While bicycling to work he was injured when his
bicycle skidded on afrosty road in the hospital grounds and it was held that, although
the accident occurred on his employer's premises, the claimant's early arrival was
incidental to his desire to enjoy himself before work began and was not incidental to
his employment. The accident did not, accordingly, arise out of and in the course of
his employment.

xvii A man was employed as a carpenter by one of several companies of contractors
engaged in building a large power station. Having missed the bus provided by his
employersto take him and other employeestotheir place of work, hegot aliftinalorry,
but belonging to another of the contractors, and after alighting at the corner of themain
approach road in the site some 200 or 300 yards short of histime office he slipped and
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fell under alorry. Theroad wasnew but not fenced off, and wasused freely by thepublic.
It washeldthat hewasnot inthe course of hisemployment when the accident happened.

xviii A man employed as a steel erector was travelling to work in acar driven by his  R(l) 21/59
foreman who charged him 6s. aday for taking himto and from his place of employment.

The foreman was not using his own car on that particular day, but one which he had

borrowed from a director of his employing firm. On the journey to work the car was
involvedinacollisionasaresult of whichthe claimant and another passenger werekilled.

It was held that the accident did not arise out of and in the course of the claimant's

employment and that he was not assisted by either s.8 or s.9 of the National Insurance

(Industrial Injuries) Act 1946 for thereasonsgiveninparas7-10. (Under the SSAct 1975,

sees.52.) R(1) 5/60

XX It was held that the sphere of a dock worker's employment was on a particular
wharf and not the dock's area as awhole and accordingly that an accident which befell
himwhilewaiting to seeaganger on another wharf had not arisen out of andin the course
of hisemployment. Seealso R(l) 6/64.

xx  After a5 day compulsory residential course a police constable wastold that he

could go straight homewithout first reporting to hispolice station although on that day

he was rostered for duty until some 2 hours later and was regarded by the police

authority as being on duty until the end of his rostered hours. On the direct routeto  R(l) 8/60
hishome, whichwasal so thedirect routeto hispolicestation, the constablewhileriding

his motor cycle was involved in atraffic accident and suffered personal injury. The

accident occurred during hisrostered hoursof duty. A Tribunal of Commissionersheld

that an accident occurring to an employeewhilereturning homefromwork whileriding

in his own transport could not be regarded as occurring ‘in the course of’ the R(l)1/83
employment unless there were special circumstances: in this case the constable was (T
travelling fromduty, not while he had been on duty: therewereno special circumstances,

the accident did not arise in the course of employment and was not an industrial

accident (paras6, 7and 9). R(1) 45/52(T); R(I) 3/71, R(I) 9/74 and R(I) 12/74 foll owed.

CSl 1/80; CSl 3/80 and R(I) 3/81 distinguished. R(I) 5/81 and R(l) 14/81 considered.

Cl 23/66 not followed.

xxi A warehouseman working at a detached duty station was involved in a road
traffic accident on his way home from work. It was held that the flat-rate travelling
allowance paid to him by hisemployersto compensate for the extratravel between his
home and the detached duty station did not constitute wages. The accident did not
thereforeariseinthecourseof hisemployment. Smithv Stages(H.L. (E)) [1989] 2WLR
529 considered.

2 Travelling as a passenger in avehicleoperated by or on behalf of employers
Compare 8.4.2.

i The claimant and a number of other men were injured when alorry which was
taking them to a farm to work overturned. The lorry was provided by the County
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Agricultural Executive Committee and it was held that the accident was not an
industrial accident and that s.9 of the National Insurance (Industrial Injuries) Act 1946
did not extend to cover the accident since the farmer who was to employ the claimant
was not a party to the arrangements for the provision of transport. (Under the SS Act
1975, see s.53.)

i A miner was injured while alighting from a train which conveyed workmen to
and fromthecolliery. Thetrain wasrun by the Railway Executivefor the convenience
of minersin consultation with the employers and miners' representatives, but it was
held that the accident did not arise out of and in the course of the claimant's
employment. Seeparas9-10asto observationsonthemeaning of theword* arrangements’
ins.9of theNational Insurance (Industrial Injuries) Act 1946. (Under the SSAct 1975,
sees.53.)

i A canteen assistant who wastravelling home from her place of employment was
injured while walking from one bus to another. Both buses were provided by her
employer, but it was held that the accident had not arisen out of and in the course of her
employment. See paras4-5.

iv AnElectricity Board had contracted with alocal busfirmto operate asubsidised
bus service for the Board's employeesto and from its power station. On one occasion,
instead of completing the homeward journey entirely by bus the driver, for his own
convenience, completed the last part of it in his private car, into which he had put the
3remaining passengers. Thecar wasinvolved in an accident and one of the passengers
was injured. The question in issue was whether this was an industrial accident. The
Commissioner held that the accident could not be deemed to arise out of andinthe course
of theclaimant'semployment under s.53(1) of the SSAct 1975 because- (a) thelanguage
of s.53(1) indicated that the express or implied permission of the employer there
mentioned had to be prior permission, but if in some circumstances retrospective
permission sufficed to satisfy the provisionthenit had to be express. Theemployer had
given no express permission either before or after the event and in the circumstances
no permission could be implied, and (b) the owner of the bus had not authorised the
arrangement of carrying passengersin the busdriver's car and thusin truth the vehicle
had not been provided by the busfirm at all. There had been no arrangement between
the employer and the bus firm other than the contract. Accordingly the accident was
not an industrial accident.

3 Road accidentsheld not to beindustrial accidents
Compare 8.4.3 above

i A civil servant was held not to have met with an industrial accident when she
was injured while driving her own motor-car from her home to a place where she had
to attend a course of instruction. See also Cl 316/50.

i A busdriver on ‘ spread-over duties' was injured while walking to work during
afreeperiod between morning and afternoon spellsof duty. At thetime of the accident
he was at a point a mile from the direct line between the place where he was relieved
in the morning and the place where he had to resume duty in the evening. It was held
that the accident was not an industrial accident.
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i A tubular scaffolder who had to work at anumber of different sitesin the course
of theday agreed to but by and useamotor-bicycle, theemployerspaying himtravelling
timeand petrol. Hewasfatually injuredinaroad accident but it washeld by themajority
of a Tribunal of Commissioners that the accident did not arise in the course of his
employment. Hisonly relevant obligationsunder hiscontract of servicewereto present
himself with hismotor-bicycleat thefirst siteand torideit asordered to and from other
sites. He could start from home at any time, travel by any route and break the journey
asoftenashewished and for any purpose, solong ashearrived at the sitewith hismotor-
bicycle at the appointed time. See para. 9.

iv A factory worker left her employment at 6 o'clock one evening but was knocked
down while crossing the road to board a special bus provided by arrangement with her
employerstotakefactory workershome. It wasnot part of thetermsof her employment
that she should make use of the bus and when she | eft the factory and was on the road
shetook thesamerisksasthoseincurred by any other member of the public. Accordingly
it was held that the accident had not arisen out of and in the course of her employment.

% It washeldthat amanwho waskilled during themidday break whileusing apublic
road outside his employer'sworksin order to board a bus provided by the employer to
takeemployeesto acanteen somedistance away had not met withanindustrial accident.

vi A senior civil servant who had no fixed hours of duty was walking home one
evening when he decided to make an official visit to a coll eague whose office was just
off hishomeward route. While crossing the road to go to the office he wasinjured and
it was held that the accident did not arise out of and in the course of his employment,
his employment having been interrupted. See paras 6-7.

vii A man who was a member of a furniture removal team had travelled with a
removal van from the employer'sdepot to carry out two removals. The second removal
was completed during the evening and it was then the duty of the team to return by the
most direct route to the depot. Instead of doing so, however, they deviated from the
direct routeto visit a public house, where they stayed for about an hour and then made
afurther deviation of the purpose of dropping the claimant at a point near his home.
Shortly before reaching the place at which the claimant intended to leave the van it was
involved in aroad accident and he was fatally injured. It was held that he was doing
nothing incidental to the performance of hisduty to hisemployersand that the accident
was not an industrial accident.

xiii A woman machinist who had been el ected asadel egate by her fellow-employees
was summoned to a meeting with representatives of the employersin another factory
of the samefirm. While on her way to the factory after finishing her day'swork at the
factory where she was employed she wasinjured when her bicycle skidded on apublic
road. Theaccident washeld not to havearisen out of andinthe curseof her employment.
She was under a duty to attend the meeting to those who had elected her; it was not a
duty she owed to her employers.

iX A surfaceworker at acolliery wasinjured while crossing amain road on hisway
to the pithead baths after he had finished his shift. It washeld that the accident had not
arisen out of and in the course of his employment. See paras 5-8.
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X A civil servant wasinjured astheresult of anaccident whiletravellinginhisown
car on the public highway from atemporary place of employment to hishome. Hewas
not under an obligation to hisemployersto use hiswon car but they paid him amileage
allowance and for the time spent in travelling. It was held that, because he was not
required by the terms of his employment to travel in hisown car, the accident had not
arisen in the course of hisemployment. See paras 10-16.

X A manager of a petrol-filling station whose duties entailed acting as relief
manager at various petrol stations was injured in a motor accident while travelling to
spend the night at his home, which was in the direct route between the petrol station
where he had just completed his duties and the one where he had been assigned to take
uprelief duties. It washeld that thejourney during the course of which hewasinjured
was merely preparatory to the performance of his duty to his employers and not
incidental tothe performanceof it; and was onewhichincidentally enabled himto have
a night at home before resuming that which he was employed to do. It was not
accordingly an industrial accident. The decision was subsequently upheld by the
Divisional Court. See18.1.1ix below.

Xii A policeinspector who was assigned to a particular sub-division wasinjuredin
aroad accident within the boundaries of that sub-division when going to alocal police
station in his own car for the purpose of attending a section officer's conference.
Although, in general, his duties were related to his sub-division, on the day of the
accident he had no duties other than attendance at the conference. It was held that
arrangement between the employers and employees were not conclusive of whether or
not an accident arisesin the course of employment, that the decision must depend upon
all the circumstances at the time when the question arises, and that on the day of the
accident the claimant was in no different position from any other worker driving his
own car on apublic highway from his home on hisway to work. The claimant wason
hisway to duty preparatory to performing it and was not on duty, and the accident was
not, there, an industrial accident.

xiii A fireofficer, whowason call for a24 hour period waskilled in aroad accident
whiletravellinghomefromwork. It washeld that, having no dutiesto perform, hewas
not in the course of his employment and the accident was not therefore an industrial
accident. R(l) 28/53 followed; R(l) 7/80 distinguished.

xiv  After a5 day compulsory residential course a police constable wastold that he
could go straight home without first reporting to his police station although on that
day he was rostered for duty until some 2 hours later and was regarded by the police
authority as being on duty until the end of his rostered hours. On the direct route to
his home, which was also the direct route to his police station, the constable while
riding his motor cycle wasinvolved in atraffic accident and suffered personal injury.
Theaccident occurred during hisrostered hoursof duty. A Tribunal of Commissioners
held that an accident occurring to an employee while returning home from work while
riding in his own transport could not be regarded as occurring ‘in the course of’ the
employment unless there were special circumstances: in this case the constable

was travelling from duty, not while he had been on duty: there were no special
circumstances; the accident had not arisen in the course of employment and was not
an industrial accident (paras 6, 7 and 9). R(l) 45/52; R(1) 3/71; R(I) 9/74 and R(I) 12/
74 followed. CSI 1/80, CSI 3/80 and R(I) 3/81 distinguished. R(I) 5/81 and R(l) 14/
81 considered. Cl 23/66 not followed.

xv A police officer on ajourney to a sailing centre was involved in aroad traffic
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and suttered Injury. Henormally worked as atinger print officer in Wakefield, but on
theday of the accident wasto have undertaken dutiesasasailing instructor at alocation
40 milesaway. Before setting out he telephoned the police station, as he was required
to do, to confirm that no finger-printing duties had arisen and from that time his
employer recognised that hisemployment had started. The Court of Appeal, sub hom.
Ball v. Thelnsurance Officer [1985] 1ALL ER 833 CA; R(l) 7/85, Appendix, reversing
the decision of the Commissioner, held that at the time of the accident, the claimant
was in the course of his employment. (NB. The Court of Appeal issued a single
judgement relating to this case and to another similar case, namely the decision of a
Tribunal of Commissionersin R(1) 14/81, sub nomNancollasv. Insurance Officer - for
summary of that judgement see 18.6.2 iv below and notethat decision R(l) 14/81 should
no longer be followed.)

4 Commercial travellers, salesmen and other special categories of employees
Compare 8.4.4.

i A salesmanwasinjuredinaroad accident whiledriving acar direct from hishome
to call onacustomer. The car was provided by hisemployers; thisuse of the care from
his home was permitted by his employers; at the time of the accident the car wason a
recognised route from the employers' point of view and they regarded the salesman's
employment by them on the day of the accident as having begun when he left home.
However, the Commissioner held that the accident was not anindustrial accident. (Cf.
Nancollas v. Insurance Officer [1985] 1 ALL ER 833 CA, summarised at 18.6.2 iv
below.)

i An insurance agent employed by a Benefit Society interviewed a prospective
member of the Society at a club and then drove him home on the pillion of a motor-
bicycle, but during the course of the journey he wasinjured in aroad accident. If was
held that acts done by an agent to obtain business only arise out of his employment if
reasonably necessary or proper to be done and that the accident did not arise out of and
in the course of the claimant's employment.

i A meter-collector kept his books and equipment at home but had to visit his
employer'sofficedaily for instructions, although each morning hewent direct from his
hometo thefirst house he choseto visit. While making such avisit hewasinjured and
it was held that the injury was not caused by accident arising out of and in the course
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of employment. The office, not his home, was his base and his employment did not
commence until he reached the first house he visited. See paras 12 et seq.

iv A home help employed by a county council was injured when she slipped and
fell while walking on an icy footpath in a public road on her way to the duty point to
which she had been assigned for theday. Shewas paid for thetime spent on her journey
from her home to her first duty point and similarly for the journey from her last duty
point to her home and it was understood that in each case she would travel by a
reasonableroute. It washeld by a Tribunal of Commissionersthat the accident which
befell the claimant was not an industrial accident. See paras 14-15. Seealso 17.10.1
iii and 30.3.1 xiv below.

% A home help employed by alocal authority slipped and injured her wrist when
going out of ashop. Her hoursof work asahomehelpwerefrom7.20a.m.to 12.05p.m.,
and in addition to doing housework in the homes to which she went she made small
purchases at local shops for the housewives she helped. She was not, however,
authorised to do so at shops other than local shops without her employer's permission.
Ontheday in questionthewomeninthefirst house at which the claimant worked from
7.20 am. to 8.20 am. wanted something which was unavailable at the local shops,
which, in any case, were not open at that timein the morning, but as the claimant had
to attend ameeting of home hel psin the afternoon she went to a shop in the town near
the place where the meeting was to be held. On leaving the shop she slipped and fell.
It was held that the accident had not arisen out of and in the course of her employment.
See paras 12-13.

Part 6: Personal injury held to be result of industrial
accident
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1 Miscellaneous causes of injury
Compare 8.7.1 below.

i A labourer engaged in pushing a loaded hand truck ‘felt something to inside’
and wasfound to beincapabl e of work by reason of heart trouble. Itwasheldthat injury
by accident may arisein the absence of abnormal or unusual strains. Seealso 8.1.2 i
above.

i A cranedriver wasdriving his crane over afurnace, so that the steel floor of the

cab becamevery hot. Hereported that hisright foot was painful and it was found to be

in acalloused condition. It was held that a physiological change had occurred caused Cl 27/49
by excessive sweating accompanied by thickening of the outer layers of skin which

caused a wart to become infected. It was held that he had suffered injury caused by

accident arising out of and in the course of his employment.

Cl 45/49

i A woman wasincapabl e of work by reason of oedemaon theleg and claimed that
theinjury wastheresult of an accident arising out of and inthe course of her employment.
She had been operating a cutting machine and, owing to an urgent special job, she had
worked the machine throughout the day of 8 hours. It was held that her incapacity was
theresult of an industrial accident. See also Cl 56/49.

iv A manwho was subject to fitswasworking in agarage on therepair of busesand Cl 52/49

feeling afit coming on, he made for the door. He remembered nothing more, however,
andwaslater foundlying onthefloor of theboiler house unconsciouswith bleeding from
hishead and burnsto hisleftarm. It washeldthat the claimant had met with anindustrial
accident.

% A team leader in charge of a nursing team in atravelling blood-collection unit Cl118/49

was injured while staying at an hotel where accommodation had bee booked for the
team. She was not freeto go to other accommodation and it was held that the accident
arose out of and in the course of her employment. Compare CSI 3/49 and see also R(l)
20/57.

vi A man had been issued with Wellington boots to wear at work. These rubbed Cl 374/50
the skin of hisankle, where he had an old would. Asaresult he became incapacitated

by an ulcer onhisleg. It washeld that he had suffered injury asaresult of anindustrial

accident.

vii A miner kneelinginalow seamworeknee pads, the buckle of which pressed upon

his external palpitate nerve. He felt nothing for some two months, but then, during a

meal break, he experienced a numbness of the right leg. However, although the R(I) 71/51
condition worsened he continued to work for another two weeks until be became

incapable of work. It washeld that hisincapacity resulted from personal injury caused

by accident arising out of and in the course of his employment.

viii  Thework of aman employed in the tinning trade involved holding an article to

betinned in a pair of tongs which had become hot and he got burns from molten metal  R(l) 18/54
on hishandsand forearms. He suffered from multiple cystic swellings of the handsand

it was held that he had suffered personal injury by accident arising out of and in the

course of his employment.

iX A manwascertifiedto beincapabl e of work by reason of neurosis, dermatitisand
nervous debility. He had worked in amachine shop in the vicinity of amachine which
repeatedly produced explosive reports, any one of which might have presaged a more
serious explosion. These explosive reports occurred 3 or 4 times aweek. The basic
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question in issue was whether the man's condition resulted from injury by accident or
fromacontinuousprocess. It washeld that hisinjury wasthe psychoneurotic condition
from which he was suffering; that the affection of his skin by reason of that condition
wasthecumulativeresult of all the explosionsand that the claimant'sincapacity wasthe
result of injury by accident.

X While attempting to do the work of another labourer in addition to his own a
bricklayer's labourer had an attack of coronary thrombosis and collapsed. It was
accepted that the carrying of loads required to supply two bricklayers single-handed
must haveinvolved very great eff ort which wasal sofor the claimant most unaccustomed
and that he had suffered injury caused by accident arising out of and in the course of
hisemployment.

X A man who was employed by British Rail booked off duty at 1.30 a.m. at atown
away from hishome and el ected to stay the night at ahostel provided by hisemployers.
The following morning he slipped and injured himself and it was held that he had met
with anindustrial accident sincetherewas an implied obligation upon himto goto the
hostel for rest which was essential for hiswork. Seealso Cl 374/50, and compare CSl
3/49.

Xii A married woman wasemployedinthe processof making coilsfor television sets.
Shehadto burnlooseendsof wireinaburner, clean them with sandpaper and trim them
with apair of scissors. She was also given a change of work which involved slitting
through the tough synthetic rubber outer covering of acable, for which purpose sheal so
used apair of scissors. After being so employed for 3 days shefelt asudden sharp pain
in her thumb which was diagnosed as being due to digital neuritisand it was held that
she had suffered personal injury caused by accident arising out of and in the course of
her employment. See paras9-10 and see also 8.1.3iii above.

xiii  Anelectric welder who was employed on hand wel ding with an apparatuswhich
caused intense heat and powerful ultra-violet radiation became incapable of work due
to ganglion of the hand and it was held hisincapacity wasthe result of aninjury caused
by accident arising out of and inthe course of hisemployment. Seealso8.1.3iv above.

2 Injury astheresult of special risksof particular employments
Compare 8.7.2 below.

i A farmlabourer whowasengaged in pulling sugar beet washeldto have suffered
personal injury caused by accident arising out of and in the course of his employment
when his hand became frost bitten in consequence of pulling the sugar beet on afrosty
day.

i It was held that the incapacity of a police constable who was obliged to ride a
motor-bicycleandinto whose eyeapiece of grit entered whileriding hismotor-bicycle
when on patrol duty wastheresult of an accident arising out of and in the course of his
employment. Theriding of hismotor-bicycleexposed himtoagreater risk of eyeinjury
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than other persons in general.

il Whentrying to get to the canteen at his place of employment aman wasknocked
downandinjured by anonrush of fellow-workmen andit washeld that theaccident arose
out of and in the course of his employment on the ground that it was arisk peculiar to
hisemployment that he should encounter acrowd of peoplewishingto gotothecanteen
with all possible speed.

iv A man was employed as a labourer in a cement works and in his course of his
employment hewas standing closeto aconveyor belt so asproperly to performhisduties
inconnectionwith packingthebelt. A passingfellow-workman cameup behind himand
sharply pushed hiskneesforward so asto cause the claimant to strike hisright knee on
a projecting cross piece of iron on the conveyor. Asaresult he sustained a fractured
patella and it was held that the injury arose out of the claimant's employment which
involved aspecial risk of falling forward or otherwisestriking himself agai nst some part
of the machinery near which he was required to be.

% A woman clerk in abakery business wasworking at adesk near awindow when
shewasinjured astheresult of the window being broken by fellow-employees playing
football intheyard outside. It washeldthat, havingtosit near thewindow whilst football
was being played in the yard outside, she incurred a special risk of injury and that she
had met with an industrial accident.

Vi Whiletaking shelter under atall ash treein thefield where he had been working
an agricultural worker wasstruck by lightning and died instantly. It washeldthatitwas
incidental to hisemployment that he should seek shelter, that hisemployment therefore
took him to a place which, in a thunderstorm, would be abnormally dangerous and
involve agreater risk of being struck by ligntning and that his death was the result of
an industrial accident.

vii A man who was employed as a maker of cricket balls, and who was allowed to
smoke at hiswork, was burnt by athread flicking hot ash from a cigarette into hiseye,
and it was held that the risk of that happening was an employment risk and that the
accident arose out of and in the course of hisemployment. Seealso R(l) 2/63, 8.2.6xiv
above.

3 Personal injury resulting from assaultsand disputes
Compare 8.7.3 below.

[ There was an argument between an engineer's |abourer an a stores controller in
the canteen at their place of employment which ended by the former suffering abroken
finger. It was held that the injury was the result of an industrial accident.

i A womandriver of amotor vanwhoseduty it wasto report at her employer'shome
each morning to drive him to his factory was more than an hour late in arriving one
morning because of apuncture. Thisannoyed theemployer'sdaughter-in-law who was
not on good termswith the claimant. The daughter-in-law became angry and threw the
contents of a utensil she was holding, which scalded the claimant. It was held that the
accident arose out of and in the course of the claimant's employment.

il An insurance agent was attacked on the highway while returning home at night
and robbed of the premiums he had collected. It was held that the accident arose out
of and in the course of his employment.
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iv A chargehand on night shift wasassaulted during ameal -break by aninsubordinate
workman whom he had previously reported. It washeld that theinjury he suffered was
the result of an accident arising out of and in the course of his employment.

% The correct approach to claims based on assault is that the claimant must show
that the injury resulted from an accident arising out of and in the course of his
employment; that isto say, he must show that the employment was an efficient cause
(causacausans) of theaccident. Itisnot enoughto show that the assault occurred while
the claimant wasat work or otherwiseinthe course of hisemployment; such proof would
only show that the employment was a condition (causa sine qua non) of the accident.
There are at least two ways in which the claimant can prove that the employment was
an efficient cause of the accident: (1) by showing that the assault arose out of some
incident occurringinthe course of theemployment, for exampleadispute over work; or
(2) by showing that, although therisk of assault isinitsnature general, the employment
by its circumstances involved a special risk of assault not incurred by persons not so
employed or not so employed under the same circumstances. (Seepara. 5). A woman
director and secretary of ateacompany who wasattacked by twoyouthswhiletravelling
by train on business was held not to have met with an industrial accident.

vi Members of aship's crew overstayed their shore leave and the ship's carpenter,
having been asked by an officer to do so, assisted in preparing the ship for sea. The
seamen who had gone ashorewere punished and threatened the carpenter. 3weekslater
he was assaulted by the seamen. It was held that the assault occurred asadirect result
of the zeal ous performanceof hisduty and that the accident arose out of hisemployment.

vii  The claimant was employed as a lighthouse keeper and during an off-watch
period was in bed when he was attacked by the only other lighthouse keeper on duty
inthelighthouse. Hereceived injuriesto hishead and left arm and it was held that they
were caused by accident arising out of and in the course of his employment.

viii A post-office engineer was repairing a fault in a telephone call-box when a
young man opened the door to telephone. The engineer remembered nothing more
until he arrived home in a van bleeding from a head wound. It was held that he had
suffered personal injury caused by accident arising out of and in the course of his
employment.

iX While smoking acigarettein acorridor where smoking was permitted, afactory
worker was hit by a snowball thrown by ayoung fellow-employee. He went after the
young man to remonstrate with him, but the latter slammed adoor in hisface, with the
result that the claimant's hand was injured. It was held that he had suffered personal
injury caused by accident arising out of and in the course of his employment. It was
incidental to his employment to leave his machine with his employer's permission to
smoke and he did not take himself out of his employment by going into the corridor
to smoke. Nor did he take himself out of his employment by taking a couple of steps
to the door to remonstrate with the young fellow-worker. See paras 7 et seg. and see
alsoR.v. Industrial Injuries Commissioner, Ex parte Amalgamated Engineering Union
(No. 2), 18.1.1 vii below.

Part 7: Personal injury: not as aresult of an industrial
accident



(For list of abbreviationsused in thisPart see (Supplement 15)
List of General Abbreviationsat the beginning of 871
thisvolumeimmediately after the Foreword and I ntroduction) e

1 Miscellaneous causes of injury
Compare 8.6.1 above.

i A man developed Raynaud's phenomenon after operating a grinding machine
for 5 years and it was held that the expression ‘by accident’ be interpreted according
to its popular meaning and that the claimant's incapacity did not result from personal
injury caused by accident. See also 8.1.3 above.

i A doctor who was engaged in attending persons suffering from tubercul osiswas
found himself to be suffering from the disease, but it was held that his incapacity was
not theresult of injury caused by accident. Seealso Cl 196/50. But see now 9.2 below.

Cl 257/49
iii A glazier developed ‘ Dupuytren's Contracture’ due to continuously gripping a
hacking-out knifeand chisel. It washeldthat if the multiple small traumatacontributed
to the progress of the disease they must have occurred at such short intervals as to
constituteaprocessand that hisincapacity for work wasnot theresult of personal injury
caused by accident arising out of and in the course of hisemployment. See also under C1 83/50
8.1.3above. M

iv A man employed asapug feeder in abrick workshad to life agreat many blocks
of marl every day, withtheresult that he suffered from strained chest muscles, butit was
held that that wastheresult of processand not accident. Seealso under 8.1.3 aboveand
seeCl 29/49.

Cl125/50

% A labourer had haan unheal ed tubercul a hip since childhood and within 3 weeks
of starting work at anironfoundry becameincapable of work. It washeld that, although
his incapacity was caused by the work he was employed to do, which was too heavy
for him, there was no evidence of his having met with an accident. R(1) 42/51
Vi A fitter at alocomotive works complained of painsin hischest, left arm and two
fingerswhileusing aheavy hammer. Subsequently hefelt paid from timeto timewhen
hewalked too quickly or made any special exertion and hewascertified to beincapable
of work by reason of ‘ anginaof effort’. It washeld that injury by accident had not been
established and that the claimant's symptoms appeared to be wholly consistent with an
ordinary attack of angina pectoris. See paras 7-11. See also R(l) 1/55.

R(1) 52/51

vii A leather stitcher who transferred to hand stitching after a long period on
machine work became incapabl e of work after three daysthrough osteo-arthritis of the
fingers. It was held that he had not suffered injury caused by accident. See para. 11

et seq.

R(1) 84/53

viii  Anagricultural worker was held not to have suffered personal injury caused by
accident arising out of and in the course of his employment when he was incapabl e of
work by reason of a prolapsed disc, having complained of pain when milking a cow. R(1) 19/56
See also R(1) 35/59.

iX A woman who was employed as a cleaner knocked her hand at work but
continued to work for the next 2 months, when she had an operation for ‘ trigger finger’
and became incapable of work. It was held that her incapacity was the result of a
constitutional condition and not of injury caused by accident. See asto the condition
known as ‘trigger finger’ paras 5-6.

R(1) 20/56

X A man who was employed as adistrict forest officer and for the purposes of his
work used amotor car at varioustimes over ayear noticed asmell of fumesin the car.
Hebegantofeel unwell and 7 monthsafter he started to usethe car ablood test wastaken
which showed that he had inhaled carbon monoxidegas. The medical evidence showed
that he was suffering from chronic, as apposed to acute, carbon monoxide poisoning,

R(1) 10/60
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R(1) 32/60

R(1) 11/74

R(1) 24/51

R(1) 62/53

R(1) 52/54

R(1) 4/58

Industrial injuries: injury held not to be industrial

that the injury was caused insidiously by each breath taken and that there would have
beeninnumerabl e such eventswhich could not beregarded asseparateincidents. It was
accordingly held that he had not suffered personal injury caused by accident.

X The work of a coal-face ripper involved the use of a heavy electrical boring
machinewhichjarred thehandsand armswhenit vibrated and he devel oped acondition
of the left elbow which was subsequently diagnosed as ulnar nerve compression
syndrome. It was held that there was no medical evidence that that condition was
capable of developing as the result of a single occurrence and that it must have
developed over aperiod of not lessthan 5 months. The claimant did not suffer personal
injury caused by accident arising out of and in the course of his employment. An
applicationfor an order of certiorari to quash the decisionwasrefused by the Divisional
Court of theHigh Court. See 18.1.1 xi below.

2 Accident resulting from variousrisksheld not to beindustrial accidents

i A fitter was employed on overhauling motor vehicles which had been standing
in an open field for along time and were about to be sold. It wasavery cold day and,
although the lighting of fireswasforbidden, there wasin fact afire burning some few
yardsfromthelorry onwhichhewasworking. Hepoured somepetrol onthefire, placed
thetin onthe ground near it, and when the fire blazed the petrol in thetin was set alight.
Another workman who was standing nearby kicked the tin at the claimant, with the
result that he suffered severe burns. It was held that he did not suffer personal injury
caused by accident arising out of an in the course of his employment.

i A lorry driver felt something strike his eye while he was driving hislorry and
was found to have corneal abrasion. There was no evidence that his employment
exposed himto any particular risk over and above the general risk and, therefore, there
was no casual connection between the accident and his work, with the result that he
was held not to have had an accident arising out his employment. (Cf. R(I) 67/53.)

i A civil servant whose duties included visiting applicants for assistance in their
homes was injured when he stopped a child'stricycle while was out of control coming
downahill. It washeldthat the accident did not arise out of hisemployment sincethere
was no acceptable connection between the claimant's act and his work. See and
compare R(I) 6/63.

iv A gardener-labourer at a cemetery was employed in spraying weeds with a
solution containing sodium chlorate. He was supplied with protective clothing but it
was torn and, in spite of repair, was not adequate to prevent his trousers from being
soaked with the solution. When he was at home a spark from a cigarette set alight to
his trousers, with the result that he suffered burns. It was held that the injury was

caused by the setting alight of the claimant's trousers which was a separate accident
not arising out of his employment.

% Anagricultural worker waswalking acrossafieldinthecourseof hisemployment
when he was struck by lightning and killed. 1t was held that the accident did not arise
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out of his employment because his employment did not expose him to a greater risk
of being struck by lightning than any other person within the area of the storm. See
paras. 7, 8 and 11 and compare R(I) 23/58.
3 Accidents resulting from assaults and disputes held not to be industrial
accidents R(1) 7/60

See s. 55 of the SS Act 1975 and compare 8.6.3.

i A labourer loading scrap was assaulted by afellow worker whom he had called
a“lazy swine”. The workman so addressed knocked a number of the claimant's teeth
out, but it was held that the accident did not arise out of and in the course of his
employment.

i A woman director and secretary of atea company was attacked and robbed by

two youthswhiletravelling by train on business. It washeld by amajority of atribunal

of Commissioners that she had not met with an industrial accident. See paras. 3t05, CI 5/50
and see also 8.6.3 v.

i A maintenancefitter was using apreparation which wascontained inasmall can
to clean part of amachine by hand when aworkmate who was working with himwas  R(1) 41/51
knocked or pushed by someone passing. The workmate flicked a piece of dirty rag at (T)
the man who had pushed him, soiling hisshirt and collar, whereupon the man threw the
contents of a can of the liquid at the claimant’ sworkmate. He avoided it, but it hit the
claimant in the face and caused him injury. It was held that the accident did not arise
out of the claimant’s employment.
R(l) 75/54
iv A man who was employed as acowman on afarm was severely wounded in the
chest by a shotgun fired at him at point blank range by the head cowman, who
immediately afterwards reloaded the gun and committed suicide. It was held that the
accident had not arisen out of and in the course of the claimant’s employment since
there was nothing in the circumstances of the claimants employment which gave rise
to the shooting.

% An insurance broker’s agent died from wounding by stabbing which was R(l) 76/54
inflicted by aman to whom he had given alift in hiscar. The assailant pleaded guilty
to murder and was executed. It was held that it had not been proved that death by
accident arose out of the deceased’ s employment. He had become the victim solely
because he was a stranger to the assailant, which was arisk he shared with all persons
with whom the latter was not acquainted.
R(l) 23/56
Vi A bus conductor was attacked by two youths who had jumped on to the platform
of thebus, not with theintention of being passengers, but with maliciousintenttoinjure
anyone whom they might encounter. The conductor was held not to be exposed to the
risk of assault by persons who were not passengers by reason of his employment and
accordingly the injuries he sustained were not the result of an accident arising out of
and inthe course of hisemployment. Thedecision wasupheld by the Divisional Court.
See note attached to end of R(l) 21/58 and 18.1.1 ii. R(l) 21/58

vii A claimant was kicked by one of a gang with whom he was working, with the
result that he suffered from abroken leg. The attack was unprovoked, but it was held
that the accident did not arise out of the claimant's employment, which did not expose
him to a special risk of assault.

viii A watchmanwas on duty in hishut about midnight when one of agang of youths
who had been fighting nearby raninto the hut to shelter from the others. Another youth  R(1) 5/59
followed and while trying to get out of their way the claimant was struck and knocked
down, breaking his arm. It was held that the accident had not arisen out of his
employment since the assault had not arisen out of some incident occurring in the
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R(1) 26/59

R(1) 1/99

course of his employment and it could not properly be said that the employment as a
night watchman at asite in the street involved a special risk of an assault of that kind.

iX A civil servant employed by the BA was assaulted by a neighbour in the
driveway of her house. She had previously reported the man for working while
receiving benefit. At the time of the accident the claimant was sick and not doing any
work for her employer. It was held on appeal to the Court of Appeal that the accident
had not arisen in the course of the claimant’s employment. Nancollas v. Insurance
Officer [1985] 1 ALL ER 833, Smithv. Stages[1989] AC 928, Faulkner v. CAO [1994]
PIQR 244 considered. A fuller synopsis of this decision is at 18.6.2 xviii. See also
18.6.2 vi.
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Part 8: Accidents to seamen

1 General principles
2 Whether an accident wasan industrial accident

i A ship'sfireman fell into the hold of the ship while helping aseamanto put the R(1) 76/51
hatchesin place. Hewasoff-duty at the time of the accident but went of hisown accord

to help the seaman, who wasworking single-handed. 1t washeldthat the accident could

be deemed to have arisen out of and in the course of his employment by force of s.8 of

the NI (Industrial Injuries) Act 1946, (under the SS Act 1975, see s. 52.)

i When returning from shoreleave aseaman slipped and injured himself ashewas  R(1) 3/53
about to step from ajetty into aboat provided by his employersto take him back to the

ship. Itwasheldthat the accident wasanindustrial accident, But seeand compare R(l)

75/53.

i When returning to hisship from shoreleave aseaman was crossing thegangway  R(1) 21/54
|eading to the pier where he had to board the boat provided by his employersto enable

men on leave to return to duty. He slipped and injured his ankle and it was held that,

as only a seaman about to board his ship was entitled to use the gangway, he had met

with an industrial accident. See also R(l) 45/56.

iv. A seamanwhoseshipwasmooredintheharbour at Calaiswent ashorewithothers  R(1) 61/54
and on returning to their ship the party took aroute along the quay to which the public (M
had unrestricted access. While walking along the quay the claimant tripped, fell into

the harbour and was drowned. It was held that he had not re-entered the sphere of his

employment and that the accident was not an industrial accident.

% A merchant seaman employed on a Channel ferry went ashore during awork R(l) 10/81
break to buy lemonade from the dockside shop. Permission to do so was not needed.
Hewasinjuredinafall whilereturning to hisship. Though the ship'sarticlesgoverned
his employment both on the ship and in the dockyard hisinjury did not arise out of and
in the course of his employment. R(l) 4/79 compared. R. v. National Insurance
Commissioner, Ex parte Michael, St Helen's Colliery Co Ltd v. Hewitson referred to.
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R(1) 1/82

Part 9: Declaration of industrial accident

1 Entitlement to a declar ation

i A sheet metal worker in the course of hiswork was struck on his spectacles by
asteep plate. Thelensof his spectacles|eaving a scuff mark. He himself received no
injury at all. On the question whether the claimant was entitled to a declaration under
s. 107 of the SSAct 1975 that the accident wasan industrial accident, the Commissioner
held that the fact that, as the result of an incident at work, the claimant was deprived
of the use of his spectacles as a means to improve his defective eyesight did not
constitutepersonal injury (para7). Under s. 107(3) of that Act theinsurance officer, the
local tribunal, or Commissioner, has a discretion to refuse to determine the question
if itislikely to be necessary for the purposes of aclaim for benefit (para. 4). Therewas
no good reason for declaring that the incident in which the claimant's spectacles
received a scratch or scuff mark without his having suffered any injury to his person
was an industrial accident (para. 5). R(l) 7/56 followed. R(l) 8/81 distinguished.
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8 Annex

Part 1: The decisions listed below are not included in
chapter 8

A Decisions which turned on special facts and are no longer relevant

Cl 25/49
Cl 56/49
R(1) 37/53

B Decisions given before tuberculosis was a prescribed disease

Cl 196/50
CWI 43/50

C Decisions relating to adjudication
Cl 20/49

D Decisions overruled

Cl 21/50 } SeeR(1) 4/67
R(l) 45/53
R(1) 9/60 }SeeR(I)2/63
R(l) 30/60

Part 2: Decisions omitted from a part of this chapter for
reasons indicated against the relevant Group heading
shown below

(the Part, or the case may be, the Part concerned
and the relevant Section of that Part shown in brackets
against the reference no. of the decision)

Group 1. Decisions omitted because the points of principle involved are covered by
other decisions in the same Part of the Chapter.

Cl 82/49 (Pt. 61) Lavatory attendant, while opening door for customer,
slipped, fell and injured himself - callipers had become
loose - industrial accident

R(1) 32/51 (Pt. 3.10) Injury while, with other workman, attending funeral

of
fellow workman - see R(1) 10/52

R(1) 47/51 (Pt. 6.3) Foreman, in course of his duty, assaulted by member of
his gang - industrial accident

R(1) 61/51 (Pt 5.1) Road accident to road man on way back from work -
not industrial accident - see R(l) 75/52

R(1) 69/51 (Pt. 3.5) Mechanic injured in engine shop doing something not
incidental to his employment - see at 8.3.1 iv

R(l) 45/52 (Pt. 5.3) Traffic accident - police constable on way home from
duty - see R(l) 1/83(T)

R(1) 34/53 (Pt. 3.4) Accident to claimant while going to make tea for himself
at an unusual hour - see R(l) 27/53

R(1) 28/53 (Pt 3.10) Fire officer required to be available at all times, injured
while starting car at home - see R(l) 5/81

R(1) 30/54 (Pt. 3.5) Accident while repairing own car at home; car required
for claimant's work - not an industrial accident - see
R(I) 31/60

R(1) 53/54 (Pt. 2.6) Cotton mill worked injured on factory premises while
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Decisions not included

R(1) 41/55 (Pt. 2.6)
R(1) 12/56)
- (Pt.3.9)

R(1) 11/58

R(1) 24/56 (Pt 5.3)
R(1) 48/56 (Pt 2.6)
R(1) 32/58 (Pt 4.1)
R(1) 2/63 (Pt. 2.2)

R(1) 2/67 (Pt. 5.4)

R(1) 14/81(T) (Pts5.1,
5.3, 5.4)

going to deposit child in factory nursery before starting
work

Dumeper lorry accident - question in issue was whether
claimant was permitted to drive lorry

Injury caused by lightning - see R(I) 7/60

Traffic accident while crossing road after buying fish and
chipsfor claimant's self and workmates

Injury sustained within factory premises while on sick
leave but notifying date of return to work

Injury of railway worker in railway yard - see R(l) 5/67
Explosion on employers' premises caused gas leak

and lighted cigarette - smoking permitted - industrial
accident - see 8.2.11

Home help injured on way to work - not industrial
accident - see R(l) 12/75(T)

Road accident to civil servant travelling from home ‘to
duty’ but not ‘on duty’ - see R(l) 7/85



