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CHAPTER 6 6.1.1

Benefitsfor children

Part 1: Entitlement to child benefit

Sections1-3 of the Child Benefit Act 1975 (her einafter in Chapter 6referredtoas’ theAct’).
1 Receiving full-time education
Section 2(1)(b) of the Act.

[ It wasprovided by section 2(1)(b) of the Family Allowance Act 1945 that aperson R(F) 4/61
should betreated for the purposesof theActasa‘ child’ during any period beforeheattained
theage of 18 yearswhilst undergoing full-timeinstructionin aschool (see now section
2(1)(b) of theAct). Attheend of 1959 theclaimant, her husband andtheir two childrencame
to England from Canada. Theelder son last attended school in Canadaat the beginning of
November 1959. Hearrivedin England on 21st December 1959 and onthefollowing 1st
January the Family Allowancesand National I nsurance (Canada) Order cameintoforceand
thereby removed another obstacleintheway of theclaimant’ sclaimfor afamily allowance.
After arrival in England the claimant’ shusband made every effort to secureadmissionfor
theelder childtoasuitableschool, but wasunableto do so until theend of April 1960. During
theintervening period thechild studied at home. It washeldthat theboy wasnot undergoing
full-timeinstructionsinaschool and could not betreated asachildfor the purposesof the
Act of 1945.

i A girl aged 15 attended acourseof instruction at asecretarial school from9.15am  R(F) 4/62
tomidday from Monday to Friday eachweek (atotal of 13%:hours). Shewasnot expected

todoany homework. It washeldthat thephrase’ full-timeinstruction’ shouldbegivenits

natural and ordinary meaning and that theinstruction inthat casewasnot full time. See

alsoR(F) 2/85and R(SB) 22/85.

il A youth left school at the end of the Easter term 1983. He was then over 16.  R(F) 2/85
Thereafter hewasnot included in the school register, but, by pre-arrangement with the (M)
headmaster, on 25, 26, 27 and 28 A pril 1983 hereturned to the school for the sole purpose

of sitting the GCE examination. On 15 April 1983 hehad claimed supplementary benefit
andthequestioninissuewaswhether onthat dateor at any material timethereafter hewas

inreceipt of full-timeeducationfor the purposesof s.2(1)(b) of the Child Benefit Act 1975.

A Tribunal of Commissionersheldthat hewasnot (para2(3)); thequestionwhether aperson

isreceiving full-timeeducation withinthe meaning of that Actisaquestion of factto be
ascertained by looking at the substance of theoverall situation (paras13and 17(2)); the

presence or absence of the claimant’s name on or from the school register was not
conclusive, but was a powerful factor (para 17(1)); in the absence of special features
indicatingthecontrary, attendance at aschool, wherehehad previously been undergoing

full-time education, by aformer pupil to sit examinationswas not areturn to full-time

education (para 19); the claimant ceased to be in receipt of full-time education for the
purposesof theabove Acton 11 April 1983 (paral2). Seealso R(F) 4/62 above.

iv Theclaimant'sdaughter continued her educationmainly at thehomesof tworetired  R(F) 1/93
tutorsin order to re-sit her ‘A’ levels. The Commissioner held that where schools are

concerned ‘ supervised’ when appliedto’ study examinationor practical work’ ordinarily
importsthepresenceor close proximity of ateacher or tutor. Recognition of educationwas

aquestion for the Secretary of State who refused it in thiscase. The claimant was not

entitledto child benefit. Seealso R(SB) 26/82; R(F) 2/85 and R(SB) 22/85.

Y% Theclaimant’ sdaughter continued her education by means of acorrespondence  R(F) 2/95
coursewiththe Rapid Results College. Shedid not physically attend at the college. The
Commissioner heldthat thewords* by attendanceat arecogni sed educational establishment”

meant that the person had to be physically present for instruction at the Establishment.
Recognition of education wasaquestionfor the Secretary of State. Theclaimant wasnot

entitledto child benefit. Seealso R(F) 1/93 above.
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6.1.2

R(F) 3/63

R(F) 171

R(F) 1/74

R(F) 2/79

R(F) 1/81

Benefits for children: entitlement to child benefit

2 Responsibility for achild: “hasthechild livingwith him”
Section 3(1)(a) of the Act.

i Theclaimant, her daughter and thedaughter’ sillegitimatesonall livedtogetherin
thesamehouse. Theclaimant maintained thechild andlooked after himwhilstthechild’'s
mother wasat work, but the mother exercised much control over thechild and gavehimas
much careascircumstanceswould permit, and the child wasbeing brought up to recognise
her ashismother. It washeldthat therewasinsufficient evidenceto rebut the presumption
that the child wasliving with his mother and he could not, therefore, beincluded in the
claimant’ sfamily. Thequestion of whether achildis”livingwith” hismother isaquestion
of fact whichfallsto bedeterminedinthelight of all thecircumstancesof thecase. When
thematter isbeing judged itisnecessary tolook further than the mere physical presence
of themother and childinthesamehousehold anditisrelevant al soto consider thequestion
of therelationship of the parent and child whichisanormal basisof family life. Seealso
R(G) 4/62.

i Theclaimant, her daughter and the daughter’ sillegitimatechild all lived together
inthe same house. Such control asit was necessary to exercise over the child was not
exercised by thedaughter andinthematter of maintenance, theprovision of food, heat, light,
clothing and amenity, she played no part and had noresponsibilitieswhatsoever. Itwasheld
that thegrandmother acted asthe child’ smother in all aspectsof thechild’ slifeand that
thedaughter had delegated all her parental dutiesfor anindefinite period and for 24 hours
aday. Itwasnot necessary for consent to adoptionto exist beforeit could besaid that the
daughter had beenrelieved of her parental dutiesand obligationsto such an extent that the
normal rel ationship of parent and child nolonger applied. Thefact that thedaughter could
at any timehaveassumed her parental roledid not affect the situation existing at that time
and the normal relationship of parent and child did not in fact exist. The child was,
accordingly, includedintheclaimant’ sfamily. Seeparagraphs8-11.

i A manwhowasreceiving family allowancesfor 2 children of hismarriageclaimed
an additional allowancefromthebirth of achildtothewomanwithwhomhewasliving,
but to whom hewas not married. The child lived with the claimant and the woman (the
child’ smother) and was maintai ned by the claimant. It washeldthat, for the purposes of
family allowances, anillegitimate child must betreated asincluded inthefamily of the
mother asbeingissueof hersand could not betreated asinthefamily of thefather whether
or not the child was maintained by him. It was held further that the additional family
allowancewas payableto theclaimant, 18.3.21 below.

iv Theclaimant and hiswifeweredivorced. Custody of their 2 sonswasawarded to
them jointly with care and control being given to the mother; the claimant to have
reasonableaccess. Duringtherel evant period both sonsattended boarding schools, all fees
being paid by theclaimant. During holidaysthey spent rather moreof their timewiththeir
mother thanwiththeir father. It washeldthat theexpression‘livingwith’ in section 3 of
theChild Benefit Act 1975istobegivenitsordinary meaning. Itinvolvesthepresenceas
opposed totheabsenceof thechild, butitisnot synonymouswith*“residingwith” nor with
“presence under thesameroof”. Defacto careand control isanimportant factor but not
an essential one. The question whether achildisliving with aclaimant must alwaysbe
decided on all therelevant evidence.

% The mother of aboy aged 16 was paid child benefit with an increase asasingle
parent for a period which included the weeks which began on 18 and 25 December
1978. 1n 1971 she had voluntarily submitted to the local authority taking the boy into
care under section 1 of the Children Act 1948 because she suffered ill health and from
time to time had to be admitted to hospital. However she continued to maintain a
home for him with her and he returned there for mid-term and inter-term school
holidays, he having been sent by the local authority to a boarding school. While at
home she fed and maintained him and apart from that she made contribution to the
local authority. Inall she made provision for her son in excess of the benefit claimed.
On 15 December 1978, the day the son returned home for the Christmas holidays, the
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mother wasagain admittedto hospital and shereturnedthereor inaconval escent homeuntil
2 January 1979. Thequestion arosewhether throughout the abovetwo weeksthe sonwas
actually living with hismother within the meaning of regulation 16(6) and (7) of the Child
Benefit (General) Regulations 1976 (acondition of entitlement wherethechild concerned
isincareunder theabove-mentioned section 1) and sowhether themother had been entitled
tothebenefitfor those weeks. |t washeldthat, although, possibly, thethrust of thelegal
rulesisdirectedtotheabsenceof thechild fromthe parental home, itisnot possibleto say
that regulation 16(7) isso limited; it comprisesal so theabsence of the parent and excludes
any notional concept of livingtogether. Accordingly therewasnotitletotheabovebenefit
for thosetwo weeks.

vi Themeaningof ‘week’ isdefinedinsection24(1) ChildBenefitAct1975as'aperiod  R(F) 2/81
of 7 daysbeginningon Monday’. While, under section 24(2) referencesto any condition

being satisfied or factsexistinginaweek are construed asreferencesto thecondition being

satisfied or factsexisting at the beginning of aweek, whether achildislivingwith aparent

inany week for the purpose of section 3(1)(c) of the Actsdoesnot merely depend on his

transitory presencein the parent’ shomeat the beginning of aMonday inany week. The

expression ‘living with’ means that a child must be living in the same house or other
residenceastheparent and carrying onthere, with the parent, asettled courseof living. A

childwho spendtheday with her father on Saturday and Sunday only in each week wasnot

livingwith him.

vii  Theclaimant’schildwasat aresidential school inthecareof alocal authority as R(F) 1/84
thesubject of anorder under s.2(1)(e) of theMatrominal Proceedings (M agistrate Courts)

Act 1960. Thechildreturned homefrom 3 p.m. each Friday until 9 a.m. thenext Monday

on 38 of the52 weeksof eachyear. Thequestion arosewhether thechild ordinarily lived
withtheclaimant throughout at | east one day in each week withinthe meaning of regulation
16(6)(b)(iii) of the Child Benefit (General) regulations 1976 (or regulation 16(6)(b)(iv) as

from 7.2.83). The Commissioner held that the child did not; the regulation required ‘a

claimant to establish that a child ordinarily, or as a general rule, or in the absence of

exceptional circumstanceslived with her (theclaimant) not lessthan onefull day ineach

and every week’ (paragraph 17). SeeR(F) 1/82,6.1.6i below.

viii A manclaimed child benefit for two childrenfrom17.11.80t019.7.92. Thechildren R(F)1/85
had been in care of alocal authority and delivered by that authority into the care and
possession of the claimant and hiswifeon 29.11.80 with aview to the coupleultimately
adopting thechildren, which sofar asthe couplewere concerned wasthemain object of the
exercise. In September 1981 the Adoption Agency Sub-Committeeof thelocal authority
passed aresol ution accepting the childrenfor adoption and themsel vesplacing thechildren
inthecouple scareand possession. Theadoptionwasfinally effected by Court Order on
19.7.82. Throughout the period from November 1980 aboarding out allowancewaspaid by
thelocal authority tothecoupleinrespect of thechildren. Inrelationtoentitlement tochild
benefit thecrucial questionwaswhether thechildrenwereboarded out inaccordancewith
theprovisionsof the Boarding-Out of Children Regul ations 1955 within the meaning of
r.16(8) of the Child Benefit (General) Regul ations1976 and, inthat connection, r.1(2) of the
1955 Regsprovidedthat for the purposesof those Regsachildwhowasdeliveredintothe
careand possession of personsor aperson proposing to adopt him under the Adoption Act
[1958] should not beregarded asboarded out. The Commissioner held that for reg 1(2) to
apply thedelivery of thechildreninto the careand possession of theclaimant and hiswife
had to beanintegral stepintheadoption process as seen from the viewpoint of thelocal
authority and not merely for the purposesof boarding out childrenwithfoster parents; that
inthiscaseit wasnot astep intheadoption processand that child benefit waspayablefor
theinclusiveperiodfrom17.11.80t0 23.11.80, but for no period thereafter duringwhicha
boarding out allowancewaspaid (paras1, 5and 9). The Court of Appeal heldthat child
benefit waspayablefrom 17to023.11.80 and on and after the date on which the Adoption
Agency Sub-Committeepassed itsresol utionin September 1981 andtothat extent allowed
theappeal by theclaimant. (seetranscript of judgementsannexed asan Appendix to R(F)
1/85, subnom. Department of Healthand Social Securityv. G.J. Smpson, givenon5.10.84,
unreported).
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R(F) 1/91

R(F) 1/96

R(F) 8/61
(T)

R(F) 9/61
(T)

Benefits for children: entitlement to child benefit

iX In Scotland, agrandmother claimed child benefit for her granddaughter on 20 July
1988, following arequired under Section 44(1)(a) of the Social Work (Scotland) Act 1968
made by achildren’ shearing whichimposed aresidence conditionrequiringthechildto
residewith her grandmother and her husband. Thelocal authority placed thechildwiththe
claimant and her husbandin pursuanceof their obligation under Section 44(5) of the 1968
Actand under regulation 3(1)(f) and Part I of the Boarding Out and Fostering of Children
(Scotland) Regs1985. Thequestion aroseastowhether child benefit waspayablewithin
themeaning of “boarding out” in Reg 16(5)(b) of the Child Benefit (General) Regs. The
Commissioner held that, in this case, the child was not boarded out and therefore her
grandmother wasentitled to Child Benefit. The Commissioner hadregardtothefollowing
criteria: norecommendation needing actionunder reg 20 of the Boarding Out and Fostering
of Children Regulations appearsto have been madeinthelocal authority reportsto the
children’ shearing; therewasno question of the grandparents concerned being approved
foster parents; therewasno question of agreementsof financial and other mattersreferred
toinregulations8and 9 of the Boarding Out and Fostering of Children Regulations; andthe
relativeswerein effect steppingintotheshoesof aparent for family reasons. Thislistis
not exhaustive- other factorsmay well berelevant in other caseswhich must be decided
on the circumstances particular to each.

X A local authority retained legal responsibility for a child placed in the care of
grandparents who did not receive payment and were not formally approved as foster
parents. The Commissioner held that, for an initial 6 week period, placement under
regulation 11 of the Foster Placement (Children) Regulations 1991 can amount to the
same thing as "boarding-out” under regulation 16(8) of the Child Benefit (General)
Regulations 1976. However "boarding-out" describes a commercial or professional
arrangement and isinapt to describe the case of grandparentstaking intheir grandchild
for no payment, out of natural love, affection and concern for her asamember of their
immediatefamily. After 6 weeks, thiswasaninformal arrangement under section 23(2)(f)
of the Children Act 1989. The grandparents were not disentitled to child benefit.

3 Responsibility for achild: contributingtothecost of providingfor thechild

Section 3(1)(b) of the Act and seeal so section 3(5)(a) and regul ation 2 of the Child Benefit
(General) Regulations1975.

i A father continuedto obtainfamily allowancesfor his2 children after they had been
admitted toahomemanaged by acharity. Heagreedto pay thecharity 15s. aweek inrespect
of each child and made5 paymentsat irregular interval s, 4 of whichwereof amountswhich
were multiples of 30s. aweek, but he did not specifically apply those amounts to any
particular periods. Itwasheld by aTribunal of Commissionersthat thechildren could be
included in the father’s family only in the week next following a week for which he
contributed at therate of 8s. or morefor each child (whichwasthen theminimum weekly
amount under therel evant statutory provisionrules) andinweeksof temporary interruption
inaccordancewith section 21(7) of the Act of 1945; that each of the 5 payments made by
thefather should beregarded asapayment of 30s. (that isat therate of 8s. or morefor each
child) in the week in which the payment was made, the balance being regarded as the
payment of arrearsof mai ntenance; that payment of arrearsof maintenancedid not enable
thechildrento beretrospectively includedinthefather’ sfamily inweeksfallingwholly
or partly beforethetimeof payment; and that entitlement to family allowancesterminated
when the condition of contributing first ceased to be satisfied and could not berevived
without afreshclaim. Seeparagraph 17-26.

i A man pai d weekly sumsinto court under an order for maintenance of hisseparated
wifeandtheir 2 children. Thechildrenlived with and weremaintained by their grandmother
and onthewife' sauthority the paymentsinto court wereremittedin 2 lump sumsto the
grandmother. Thewifethen disappeared and the paymentsaccruedincourt. It washeld
by aTribunal of Commissionersthat thecost of providing for achildwascontributedtoonly
when the contributionreached the person maintaining thechild. Accordingly thechildren
wereincludedinthefather’ sfamily only intheweeksnext followingthoseinwhichthelump
sumswerereceived by thegrandmother.
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iii A father whose sons had been admitted to a home run by a charity was R(F) 10/61(T)
advised that aweekly contribution of 10s. for each child was expected from him.

He continued to draw family allowances but made only irregul ar payments of sums

varying between 8s. and 30s. and there were intervals of several months between

some of the payments. The charity allocated these sumsto the earliest part of the

father’ saccount, but it was held by a Tribunal of Commissionersthat, for family

allowances purposes, the payments should be treated as having been made at the

time they were made. Payment of the minimum statutory amount for each child

entitled the claimant to include the child in his family for one week and, after such

inclusion, for afurther period not exceeding 4 weeks. Seealso R(F) 11/61.

iv A local authority, having takentheclaimant’ s4 childreninto careunder section1 R(F) 2/62
of theChildren Act 1948, obtained court ordersagainst the putativefather of thechildren.

Under theordersthelocal authority received 17s. 6d. per week for each child. Itwasheld

that asthe money was payableto thelocal authority without any agreement to which the

claimant wasaparty, and under an order obtained by theauthority, it could not beregarded

asthe property of theclaimant and as contributed by her towardsthe cost of providing for
thechildren, withtheresult that the claimant wasnot entitled toincludethe4 childrenin

her family or inthefamily of her husband and herself.

v A claimant’ snewborn child wastakendirect from hospital intothecareof thelocal R(F) 1/73
authority under section 1 of the Children A ct 1948 and wasboarded-out with foster-parents.
Theclaimant made no cash contributionsto the cost of providingfor thechild but provided
certainarticlesinkind onvariousdates. It washeld that the proper approach wasto keep
payment in money andinkind asfar aspossibleinlineandtotreat acontributioninkind
as made in the actual week when the articles were provided. Allocation on that basis
achievedfairest result asbetween claimant and thefoster-parents, who might qualify for
family allowances for any week during which the child could not be included in the
claimant’sfamily. Only in very exceptional circumstanceswould it be proper to split
forwardthevalueof thearticlesto produce contributionsat therequired weekly rate over
the estimated period of their life.

4 M eaningof ‘ step-parent’

i The claimant’ s late wife had 2 children by a previous marriage which had been R(F) /79
dissolved. Followingthedeath of thewifeand oneof thechildreninanaccident thesurviving
child continued to livewith the claimant and hewasin receipt of child benefit in respect
of her. Thechild snatural father wasstill alive. It washeldthat upon hismarriageto his
|atewifetheclaimant acquired the status of step-father tothe child and hedid not losethat
statuson hiswife' sdeath. Hethereforefell to betreated asaparent of the child for the
purposesof regulation 2(2) of the Child Benefit and Social Security (Fixingand Adjustment
of Rates) Regulations1976 and sowasentitledto anincreasein child benefit. SeealsoR(F)
4/81wheretherelevant marriageendedwithadivorce. SeealsoR(SB) 9/83,6.1.4iii below.

ii A claimant who acquired the statusof astep-father onmarryingthemother of two  R(S) 4/81
childrenretained that statuseven after the marriage had ended with adivorce. R(F) 1/79
referredto.

iii  For the purposes of entitlement to an increase of benefit in respect of achild R(SB)9/83
dependant, a claimant is the step-father (and also the parent) of a child who is the

illegitimate son of hiswife by another man and wasborn beforetheclaimant’ smarriage,

inthiscase, re-marriagetothechild’ smother (paragraphs16and 17). Seealso R(F) 1/79,

6.1.4iabove.
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R(F) 3/81

R(F) 4/85

R(F) 1/82

M

R(F) 3/85

Benefits for children: entitlement to child benefit

5 ‘Singleparent’ increase

Sections 5, 17(1) and 20(1) of the Act; the Child Benefit and Social Security (Fixing
and Adjustment of Rates) Regulations 1976 (in this section referred to as ‘the Rates
Regulations’) and regulation 11 of the Child Benefit (General) Regulations 1976 (in
this section referred to as ‘the General Regulations’)

i A woman claimed an increase of child benefit asa‘single parent’ from the
date of adecree nisi of divorcein respect of her marriage for a period during part
of which she and her husband continued to live under the same roof, albeit as
separate households. Under regulation 2(2)(b) of the Rates Regulationsit was a
condition of entitlement that the claimant should either have no spouse or should
not be residing with him. Under regulation 11(1) of the General Regulations a
person could be treated as not residing with his or her spouse either if they were
separated by order of acourt of competent jurisdiction or for any period during which
they were absent the one from the other after the expiration of 91 consecutive days of
such absenceif, in either case, the separation or, as the case might be, the absence was
likely tobe permanent. It washeld that such separation or absence could exist evenwhen
the spouses were living under the same roof, if they were not living in the same
household; a decree nisi of divorce was an order of a court of competent jurisdiction
under which the spouses were separated even if the order had only the effect of giving
formal recognitiontowhat had already taken placerather than of bringingit about. The
claimant washeld thereforeto beentitled to theincreasefrom the date of thedecreenisi.

A claimant for child benefit, who had beenin receipt of anincrease of the benefit,
known asone parent benefit, married amanwho was serving asentence of imprisonment
andwasnot dueto bereleased until some 14 monthslater at theearliest. Thequestionin
issuewaswhether during that period under r.11 of the CB (General) Regs 1976 she should
betreated asresiding with her spouse. The Commissioner held that she should be. This
decision was subsequently upheld by the Court of Appeal, sub nhom. Grove v. Haydon
(InsuranceOfficer), heard on 8.3.85, not reported, savein R(F) 4/85, Appendix, the Court
holding that the regulation in prescribing the circumstancesin which persons areto be
treated as‘ residing together’ prescribed al so the circumstancesinwhich oneof themisto
betreated as'residingwith’ theother. Northern|reland decision R2/78(1V B) di stingui shed.

6 Meaningof ‘week’ and ‘day’

i The claimant’ s child, in care of Local Authority under the Children and Y oung
PersonsAct 1969, waspermitted to spend ‘ institutional holiday periods' at homewiththe
claimant, such periodsending onthe Sunday, whenthechildwasrequiredtoreturntothe
institution by 9.00 p.m. Thequestionaroseasto themeaning of ‘week’ for the purposesof
regulation 16 of the Child Benefit (General) Regul ations 1976 and whether, for the purposes
of that regulation, the 3 hoursbetween 9.00 p.m. and midnight coul d be disregarded under
thedoctrineof ‘deminimisnoncuratlex’. A Tribunal of Commissionersheldthat by virtue
of regulation 1(2) of the Regul ationsand section 24(1) of the Acta‘week’ for the purposes
of regulation 16 meansaperiod of seven daysbeginning on M onday, which meansmidnight
Sunday/M onday to midnight Sunday/M onday next (paragraph 16); withintheweek aperiod
of 3hourswastoo longto allow thedoctrineof ‘deminimisnoncurat lex’ tobeinvoked.
SeeR(U) 33/53,1.11.2i and R(F) 1/84, 6.1.2vii above.

A child wasin the care of alocal authority and began periods of residence with
his grandmother from 11 a.m. on Saturdaysto late on Sunday evenings. The question
at issue was whether that period of residence with the grandmother constituted living
with her ‘ throughout at | east oneday in eachweek’ withinthemeaning of r.16(6)(b)(iv)of
the CB (General) Regs 1976. The Commissioner held that it did not; a‘week’ for the
purposes of the CB Act 1975 necessarily meant from midnight Sunday/Monday to
midnight Sunday/Monday next and a‘day’ for the purposesof the CB | egi sl ation meant
aperiod of 24 hoursfrom midnight to midnight (paras 5 and 6).
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7 Earningsof claimant or spouseexempt from UK incometax

i The claimant and her husband, a citizen of West Germany, lived and worked in
thiscountry, paying UK tax ontheir earnings. The question arose whether CHB should
be disallowed because the spouse received additional earnings exempt from UK
incometax. The Commissioner held that CHB should be disallowed. Reg. 9(1) of the
Child Benefit (General) Regs. applied because the spouse received some exempt
income. Seealso 17.3.2 xiv.

8 Child benefit ratepayablefor twins

i A claimant madeaclaimfor CHB inrespect of twins, the el dest being born about
30 seconds before the younger. It was held that the higher rate was payable in respect
of thefirst born of thetwinsand thelower ratein respect of the other twin.

9 Necessity of claimingfor each child

i A separateclaim must bemadeinrespect of each childfor which anaward of benefit
is sought.

10  Person from abroad: transitional provisions
See Chapter 19 - International subjects.
11 Childin carebut no careorder

i Two of the claimant's children were placed in LA accommodation but no care
order wasmade. An AO held that the claimant wasnot entitled to CHB inrespect of them
because para. 1(c) of Sch. 9tothe Social Security Contributionsand Benefits Act 1992
provided there should be no entitlement in respect of a child who “isin the care of a
local authority in such circumstances as may be prescribed”. Furthermore 16(5)(f) of
the Child Benefit (General) Regulations 1976, as amended, provided that one such
circumstancewaswhere accommodation wasprovided under S. 20 of the ChildrensAct
1989. The decision was upheld by a tribunal and the claimant appealed to the
Commissioner, arguing that, since the enactment of the Childrens Act 1989, there had
been adistinction between care provided by aL A following the making of acare order
and the provision of accommodation under S. 20, that para. 1(c) of Sch. 9 to the 1992
Actreferred only to theformer situation and that reg. 16(5)(f) wasthereforeultravires.
The Commissioner dismissed her appeal and the claimant appealed to the CA.

Held, dismissing the appeal, that:

1 the 1976 Regulations were initially made under the Child Benefit Act 1975 at
atime when “care” referred to both care under a care order and voluntary care and,
therefore, being “in the care of the local authority” in the 1975 Act could have two
possible meanings, either referring, to those two kinds of care or referring to the
ordinary natural meaning of “care” when, by whatever routea child isbeing cared for
by aLA, thechild isin the care of the LA;

2. Parliament had not intended to change the law relating to child benefit by
passing the 1992 Act, which was a consolidation Act, or by enacting the Children Act
1989, under S. 105 of which being“inthecareof alocal authority” wasdefined asbeing
intheir careby virtueof acareorder but under S. 20 of which the substance of voluntary
care also survived,

3. the phrase “in the care of the local authority” in para. 1(c) of Sch. 9 to the 1992
Act did not have the same meaning asin S. 105 of the Childrens Act 1989 but had one
of two possiblemeaningsthe phrase previously hadinthe 1975 Act it wasnot necessary
to decide which (although the Court inclined to the ordinary and natural meaning).

6.1.7-11

R(F) 3/89

R(F) 2/96

R(F) 3/96

R(F) 1/97
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Part 2: Increase of benefits for a child dependant

1 Sicknessand I nvalidity benefit

i A man employed a woman to come to his house daily to carry out household R(S) 2/64
duties and to have the care of hischild. It was held that an increase of sickness benefit
was payabl e to him under section 24(2)(c) of the National Insurance Act 1946 (see now
section 44(2) and (3)(c) of the Social Security Act 1975). And see asto the meaning of
“having care of the child’ paragraph 7-11.
R(S) 3/74
ii It was held that an increase of sickness benefit was not payable in respect of a
child who had been committed to an approved school by ajuvenile court. Seeasto the
meaning of ‘ absence under supervision’ paragraph 5-7. (See also section 4(1) of and
Schedule 1 to the Act).

iii A man in receipt of sickness, and subsequently invalidity, benefit gave written
undertaking in the terms of (what is now) regulation 5 of the Social Security Benefit
(Dependency) Regulations 1977 to contributenot lessthantherateof theincrease of benefit
towardsthecostsof providing for 2 children of hisformer marriagewhowerelivingwith
hisformer wife. Throughout theperiodin question heregularly contributed £5 per week,
which for the latter part of the period was less than the amount he should have paid in
accordancewith hisundertaking. It washeld that regulation 10 of the National I nsurance
(General Benefit) Regulations1970, which provided for all ocation of contributionstowards
themai ntenance of awifeand the cost of providing for children so asto secureaslargea
payment as possi bl e by way of benefit in respect of dependants(seenow regulation 3 of the
1977 Regulations), only permitted all ocation asbetween dependantsand not allocationin -~ R(S) 11/79
time. Irrespective of the Regulations, however, a single payment might be treated as
coveringafutureperiodlonger than aweek if that waswhat, infact, wasintended. It was
heldfurther that the claimant’ spaymentsentitled himto anincrease of benefit for theelder
child but not for theyoung child during the period under review. Seeparagraph 11-16.

iv A husband and wifeexchanged theconventional roles, thewifebecoming thebread-

winner and thehusband remaining at homeattending to domestic duties. Thewifeclaimed
anincrease of sicknessbenefitinrespect of her husband and daughter. She conceded that

her husband wasnot incapabl e of self-support (seesections41(6) and 44(3)(a) of the Social

Security Act 1975) but contended that the sex discriminationinherentinthat Actandthe R(S) 3/80
regul ationsmadethereunder must have been negatived by the Sex Discrimination Act 1975.
Itwasheldthat evenif, whichwasdoubtful, the provision of social security benefitsfell

withinany of thetheatresof discrimination against whichthelatter Actisdirected section

51 of that Act operatesto prevent the discrimination from being unlawful.

\% A claimant who wasincapabl e of work claimed anincrease of sickness/invalidity
benefitin respect of hissonwhowaslivingin Guernsey with theclaimant’ sseparated wife
and no child benefit was in payment. Subsequent to the local tribunal hearing the
claimant claimed child benefit whichwasawarded from 22 February 1978. The Secretary
of Statealso acceptedtheclaimforincreasefor sickness/invalidity benefit asaclaimfor
child benefit so removing the obstacle to payment of child benefit from4 April 1977. It
was held that the condition in section 6(1) of the Child Benefit Act that no personshall  R(S) 10/81
be entitled to child benefit unless he claims it in the prescribed manner is satisfied if
by thetimetherelevant statutory authority determinesthe claim for increase of benefit
aclaim for child benefit has been made for the period at issue. Thisincludesaclaim
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for other benefit which the Secretary of State hasaccepted asaclaim for child benefit.

Vi A claimant wasin receipt of invalidity benefit with an increase for his daughter
who was not living with him, but with his former wife and in respect of whose
maintenance he contributed. The former wife then obtained an increase of
child benefit of £3 aweek. Thishad the effect (under regulation 8 of the Social Security
(Overlapping Benefits) Regulations 1979) of reducing the weekly amount of the
increase of benefit from £7.50 (the standard rate) to £4.50. The claimant gave a
written undertaking under regulation 5 of the Social Security Benefits (Dependency)
Regulations 1977 to contributetowardsthe cost of providing for hisdaughter at | east the
amount of theincrease paid to him and this undertaking hefaithfully honoured; but the
insurance of ficer required him, asacondition of entitlement to theincrease, to contribute
aweekly amount of at least £7.50 (the amount, in effect, prescribed by section 41(1) of
the Act, if read in isolation from any other statutory provision which has a modifying
effect). Thisherefusedtodo. The Commissioner held that the claimant wasentitled to
the increase of benefit because he had made the requisite contribution within the
meaning of section43(1) of the Act by paying theweekly sum of £4.50, sincethat amount
was the amount prescribed by section 41(1), asreduced by the effect of regulation 8 of
the first above-mentioned Regulations. A similar result is achieved by virtue of
regulation 16 of those Regulations. By virtue of that regulation he had to be treated as
having received aweekly increase of benefit of £7.50 and, it was accepted that he had
handed over to hisformer wifeall he had received by way of the increase, he had to be
deemedto have handed over thefull £7.50 aweek. Hewasfurther entitled torely onthe
above-mentioned regulation 5.

Vil A claimant for sickness benefit lived with awoman and her 4 children, of whom
only theyoungest wasthe claimant’ schild. He claimed anincrease of benefit in respect
of each of thechildren. Thewomanwasin receipt of child benefit for each of them. The
claim was disallowed by the insurance officer in respect of the 3 elder children on the
grounds that, for the purposes of the ‘family fund’ test, the child benefit should be
treated asearmarked for thechildrenin respect of whomit waspaid and that accordingly,
on the facts of this case, the claimant was not wholly or mainly maintaining the 3 elder
children. The Commissioner considered the history of the‘family fund’ test and set out
the stages by which it should be applied (paragraphs 6 to 10) and he held that child
benefit (evenif not treated asthe contribution of any member of the household) should
not be treated for the purposes of the test as earmarked for the children in respect of
whomitispaid (paragraph 15). SeealsoCl 151/50 (KL ), R(l) 46/52, R(l) 1/57, R(I) 70/60,
CS58/49(KL) para6,7.3.6i, R(S) 1/51, 7.21ii,CP96/50(K L), 5.2.2i,7.2.1i, CU 544/50 (KL ).
FollowedinR(S) 2/85.

viii A man claimed an increase of sickness benefit in respect of 3 children, none of
whom were his, but were the children of the woman with whom hewasliving. Hissole
resourceswere supplementary benefit paidto him ashead of the assessment unit, which
includedthechildren. Thequestion arosewhether hewaswholly or mainly maintaining
thechildrenfor thepurposesof the* family fund’ test. It washeldthat hewasnot: where
ahousehold is being maintained wholly by supplementary benefit, a person cannot be
said to be maintaining that household simply by virtue of thefact that he (or she) isthe
person to whom supplementary benefit is payable as the head of the assessment unit:
for the purposes of the ‘family fund’ test supplementary benefit fallsto betreated asa
contributionfromanoutsideagency. (Paral12) R(S) 22/52, para8and R(S) 12/83followed.
R(1) 1/57, para21 and R(1) 8/65, parall notfollowed. SeealsoR(S) 7/89, 6.2.1ix below.

X A claimant for invalidity benefit lived with a widow and the 2 children of her
marriage plusayounger child of their union. Prior to claiminginvalidity benefit, which
included an increase for all 3 children, he had been unemployed and receiving
supplementary benefit for the whole family because histitle to unemployment benefit
was exhausted. Hisclaim for the eldest 2 children was disallowed because he was not
wholly or mainly maintai ning them for the purposes of thefamily fundtest. A Tribunal
of Commissioners held that the period during which the claimant must satisfy the
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family fund test isthat immediately prior to incapacity, not when last in employment.
It was further held that supplementary benefit is to be regarded as being contributed
by the claimant where in fact he does contribute the amount of his supplementary
benefit to the upkeep of the family. R(S) 2/85 para 12 not followed.

R(U) 25/59

2 Unemployment benefit

i A man made aclaim for an increase of unemployment benefit in respect of his2
childrenwhowerelivingwiththeir mother, hisdivorcedwife. Hewasrequired by court order

topay 15s. aweek towardsthe maintenance of each child, butinfact hemadeno payments

atall forsome 10 months. Itwasheldthat theincreasewasnot payabletohimonthegrounds  R(U) 11/62
that, sincethechildrenwerenot living with him, hewasrequired by thestatutory provisions @)
theninforceto provethat hewascontributing to the cost of providing for thechildren at
therequiredrate. Seenow section 43 of the Social Security 1975 and section 3(1)(b) of the

Act.

i Themain purposeof increasesof unemployment benefit isto enablethe personwho
has been maintai ning dependants, either by providing themwith ahomeor otherwise, to
continueto do soduring aspell of unemployment; they arenot designed merely toincrease
hispersonal rate of benefit. A manwho had not livedwith hiswifeand 2 childrenfor 12
months, but wasnot living permanently apart fromthem, madeaclaimfor anincrease of
unemployment benefitinrespect of, inter alia, thechildren. Hehad contributed therequired
weekly amount to the cost of providing for thechildren and hisentitlement totheincrease  R(U) 14/62
depended accordingly uponwhether they could besaidto be’ livingwithhim'’. Itwasheld
by aTribunal of Commissionersthat thewords*livingwith’ inwhat wasthentherelevant
statutory provisions(seenow section43 of the Social Security Act 1975 and section 3(1)(b)
of the Act) should begiventheir ordinary and natural meaning. (Seeparagraph 11-12).

ii A claimant wasnot making current contributionsfor the maintenanceof hischild,

who was not living with him, during 2 periods when he was receiving an increase of
unemployment benefit for thechild. It washeld that theincrease wasnot payablesince,

in order to satisfy the ‘contribution test’ (see section 43 of the Social Security Act)
contributionsmust be paid at therel evant time and once contributions have ceased to be

made a subsequent payment of arrears could not provide the right to the increase R(U) 2/65
retrospectively. But where contributionswerebeing paid at therelevant timeit might be
possibletotakean elastic view of interruptionsin such contributions. Onthefactsof the

caseit washeldthat the claimant wasnot entitled to anincrease of unemployment benefit

inrespect of hischild.

iv A claimant’ s4 elder children lived with hisformer wifeand wereincluded in her

family for the purposesof the Family AllowancesAct 1945, whiletheclaimant’ syoungest
childlivedwith him and hissecond wifeand wasincludedin hisfamily for the purposes of

that Act. Itwasheldthat anincrease of unemployment benefit waspayabletotheclaimant R(U) 3/78
inrespect of the4 childrenwhowerelivingwith hisformer wife, it being accepted that he
wascontributing tothe cost of providing for them at therequired rate, and thefact that he
waspart-owner with hisformer wifeof thehouseinwhich sheand the4 elder childrenwere

residing fell to be taken into account when the amount was being cal cul ated.

% Prior to hisimprisonment in September 1976 the clai mant received anincrease of
unemployment benefit in respect of hiswife and 2 children with whom he was living.
Following hisrel easefrom prisonin October 1976 hemadeafresh claimfor unemployment
benefit from 13 October 1976, but hedid not returntolivewith hiswifeand childrenand
he sent no money towards the maintenance of the children until about afortnight later.
In July 1977, he gave a written undertaking to contribute to their maintenance in
accordance with regulation 8 of the Social Security (General Benefit) Regulations
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1974 (replaced from April 1977 by regulation 5 of the Social Security Benefit
(Dependency) Regulations 1977). It was held that regulation 8 postulates that an
undertaking has been given before or during the week in respect of which entitlement
isin question, and that whilst it may be necessary, to give practical efficacy to the
regulation, to give retrospective effect to the undertaking to the extent of aweek, itis
not legitimate to give such effect to anything like the extent of 8 or 9 months.

Vi A claimant was awarded unemployment benefit, including an increasein respect of his
2 children who were not living with him, from 30 July 1976 to 7 October 1976 and from 17
November 1976 to 27 January 1977. Sickness benefit was awarded for theintervening
period. On25August 1976 and 9 December 1976 hegaveundertakingsto maketherequired
contributions towards the cost of providing for the children. He wasin breach of his
undertaking for the period 17 November 1976 to 20 January 1977. It was submitted that there
was no power toreview theaward of theincrease for thechildren for the period 17 November
1976to 4 December 1976 because the undertaking given on 9 December 1976 could
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not operate retrospectively (R(U) 3/78, 6.2.2v above). Rejecting this submission

it was held that the undertaking given on 9 December 1976 was merely in confirmation

of that given on 25 August 1976. The earlier undertaking remained effective and was

neither superseded nor destroyed by thelater one. Accordingly, thedecisionsawarding R(G) 1/57
increases of benefit for the inclusive period 17 November 1976 to 20 January 1977

could be reviewed.

3 Widow’ sbenefit

i The son of a claimant for widowed mother’s allowance had taken a training

course in farming and then, in continuation of histraining, was placed in employment
onafarmfor 3years. Helived onthefarm during the week but stayed at weekends and

holidays with the claimant, who bought for him amotor-bicycle, petrol and nearly all  R(G) 4/62
hisclothes. The claimant lodged with friends and special arrangements had to be made

to accommodate him when he was away from the farm. It was held that the son was

residing with his mother and that the claimant was entitled to a widowed mother’s

allowance. See also regulation 2(3) of the Social Security Benefit (Persons Residing

Together) Regulations 1977.

i A widow, her daughter and her daughter’ s illegitimate child lived in the same

house and, whilst the daughter was at work, the grandmother looked after the child. R(G) 1/92
Although she was unable to support herself and the child, the mother had not
relinquished parental control of her child despite the grandmother’s wish that she

should do so. It washeld that the child was living with her mother and therefore could

not be included in the grandmother’s family. The grandmother was not, therefore,

entitled to an increase in widow’ s allowance in respect of the child. See also R(F) 3/

63, 6.1.2 i above.

i Following her husband's death, a pregnant woman claimed and was paid
widowed mother's allowance. Having answered “no” to the question whether the
expected child washer husband's, her claimfor anincreasefor that child wasdisallowed
on the ground that the child was not her late husband's. It was held that:

1 the presumption of law that achild bornin wedlock to amarried woman
was begotten by her husband may be rebutted by evidence showing it
ismore probable that the child was not her late husband's

2. the standard of proof to be adopted is that used by the courts by virtue of R(P)3/85

the Family Law Reform Act 1969 - to consider whether it is more
probable than not that the child was not the child of the husband

3. the child was the daughter of the claimant and her late husband.

4 Retirement pension

i A claimant was in receipt of an increase of his retirement pension in respect of
hisgrandson. Hewasalsoinreceipt of child benefitinrespect of himuntil 18.7.83, when
payment of it was stopped, because the grandson who had left school at the age of 17
0on 8.3.83 had begun employment on 11.7.83. Theclaimant continuedtodraw theincrease
of hisretirement pension for another 7 weeks until 7.9.83. Theinsurance officer then
reviewed the award, declared an overpayment in those weeks and required repayment.
The Commissioner held that the Child Benefit (General) Regs1976, r.7(1) and (2) applied
to the grandson in that, although he ceased full-time education on 8.7.83, he fell to be
treated as a child until the (prescribed) terminal date - 5.9.83; reg 7(3) did not remove
entitlement to child benefit for achild undertaking full-time employment, but provided
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that such benefit should not be payable (para 6); the claimant’s entitlement to an
increase of retirement pension depended upon his being entitled to child benefit for
his grandson; entitlement to that benefit continued to 5.9.83, albeit by operation of
r.7(3) it was not payable after 18.7.83; the claimant therefore had to be held as
remaining entitled to increase of retirement pension up to theweek inwhich 5.9.83 fell
(para 7); the decision awarding increase of the pension did not fall to be revised in
respect of the period 21.7.83 to 7.9.83 and no overpayment of retirement pension had
been made (para8). Insurance Officev. McCaffrey [1984] 1 WLR 1353 HL followed,;
R(S) 11/83 (T) rejected.

Part 3: Guardian’'s allowance

Section 38 of the Social Security Act 1975.
1 M eaning of ‘ parent’

i The word ‘ step-parent’ must be given its ordinary meaning and, since a step-
parent is a spouse of aparent by a subsequent marriage, it was held that, although the
father and mother of the child in respect of whom aguardian’ s allowance was claimed
were dead, the child’s step-mother was still alive and that the allowance was not,
therefore, payable to the claimant.

i Anillegitimate child whose mother had died was adopted jointly by the parents
of thechild’ snatural father. Followingthedeath of the adoptersthechild becameachild
of thefamily of itsfather, who claimedtheguardian’ sallowance. Itwasheld by aTribunal
of Commissionersthat aguardian’ sallowancewasnot payablesince’ parent’ mustinclude
achild’ snatural father.

i TheCourt of Appeal, sub nom. Secretary of Statefor Social Servicesv. Joan Smith
andthelnsuranceOfficer, overruling thedecisionof aTribunal of Commissioners, heldthat
for the purposesof section 38(6) of the Act ‘ parent’ doesnot includethenatural parent of
achildwho hasbeen adopted by another.

2 Allowancenot payableon ground that thewher eaboutsof thesurviving par ent
isnot unknown

Section 38(2)(b) of the Social Security Act 1975

i A claim for a guardian’s allowance was made in respect of the claimant’s 3
brothers. Their mother was dead and their father had not been seen by the claimant for
someyears, but hisaddressat the date of the mother’ sdeath wasknowntothechildren’s
grandfather. It washeld by aTribunal of Commissionersthat guardian’ sallowancewas
not payable on the ground that ‘ cannot be traced’ (which was not the phrase used in
thestatutory provisionstheninforce) meansthat no evidence can befound of the parent
being alive or having died.

i It was held that a guardian’s allowance was not payable to the grandmother of
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a child whose mother was dead and whose father, it was alleged, could not be traced.
The father had disappeared 4 days before the mother’ s death but was arrested by the
police 2 days afterwards. Although the father could not be found at the date of the
mother’ sdeath, it was proper to allow areasonabl e period for enquiry and research when
it was being considered whether he could be traced.

il A claim for aguardian’ s allowance was made in respect of aboy of 15 who had been
bornin England. The boy’s father was dead and the whereabouts of his mother
were unknown despite the claimant’s having made enquiries, but about a fortnight
after theclaimwasmadetheboy received aletter from hismother, who wasinthe Soviet
Union. The claimant then began wardship proceedings in respect of the boy, who
received 2 further letters from his mother, but she did not reply to letters about the
wardship proceedings which were sent to her at the address given in her lettersto the
boy. Itwasheldthat theinsurance office should not be disregard factswhich have come
to light and events which have occurred since the date of the claim and that a local
tribunal should also deal with the case on the basis of the facts known at the date of
decision. It was held further that the whereabouts of the moth had been discovered
notwithstanding that they had become known otherwise than by means of the efforts
of the claimant; that the mother had not replied to the letters sent to her; and that the
mother could not be compelled to contribute to the maintenance of the boy.

3 Death of oneparent

i The mother of achild who was divorced from the child’ s father had obtained a
court order for maintenance. The mother died and it was contended that, as the order
came to an end on her death, there was no court order in force ‘at’ her death, with the
result that the fact that the father was still alive was not material to the claim for a
guardian’s allowance. It was held by a Tribunal of Commissioners that a guardian’s
allowance was not payable since ‘at the death’ refers to the moment of dying and not
to the state of being dead. See paragraphs 5-12.

i A claimfor guardian’ sallowancewasmadeinrespect of anillegitimatechildwhole
mother wasdead. Thefather of the child wasalive but had not been found by acourt of
competent jurisdiction to bethe father. It was held that guardian’s allowance was not
payablesince, onthefacts, paternity had been‘ admitted or established’.

i A mother of an illegitimate child in respect of whom a claim for a guardian’s
allowancewasmade had died and thewhereabouts of the father were unknown with any
certainty. Neverthelessthe claimant agreed that aman traced in therecords (of what was
thentheMinistry of Pensionsand National Insurance) wasthefather, but contended that
paternity could not belegally established and stated that shewasnot willingto attempt to
ascertain hiswhereabouts. It washeldthat it had been shown that theman traced wasthe
father of thechild and that the claimant had not proved that hewasdead or that shehad failed
after all reasonabl e effectsto discover hiswhereabouts.

iv Themarriage of achild’ smother had endedindivorce. Onthemother’ sdeath the
child’ sgrandmother took over her careand claimed guardian’ sallowanceunder regul ation
4(1) Social Security (Guardian’ sAllowance) Regulation 1975. Evidenceconflicted about
the child’s paternity but regulation 3 of the Guardian’s Allowance regulations, only
operatewhereachildisclearly illegitimateand thiswill not bethe position savein most
exceptional circumstanceswheretherewasasubsisting marriageat thechild’ sbirth. The
relevance of an Order under section 41 Matrimonial Causes Act 1973 and section 26
Family Law Reform Act 1969 are discussed.
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% The claimant claimed guardian’s allowance for her niece and nephew. Their
mother, her sister, had died in 1981 and the claimant had looked after the 2
children since before her sister's death. The sister had been separate from her
husband, the children’s father, since 1970. She had received no maintenance from
him and his whereabouts were unknown. The claimant’s mother had the address
of her husband’ s sister in Cyprus and had told her by telephone of her sister-
in- law’sdeath. The husband did in fact attend hiswife’sfuneral and was seen
there by the claimant but she did not talk to him. After the funeral the husband again
disappeared. Later the claimant’s mother lost the address of the husband’s sister
and neither she nor the claimant could remember it, nor did either know of thehusband’ s
subsequent whereabouts or themsel ves makeany effect tofind him. The Commissioner
held that:-

1.section 38 of the Social Security Act 1975 differed from the provisionin the
National InsuranceAct 1965: theprovisionsof the1975 Actindicatedtheabandonment
of theexclusive application of the principle of orphanhood: theinterpretation of the
Northernlreland CommissionersindecisionsR 3/74(P) and 3/75(P) applied under the
1965 Act should be adopted in Great Britain for the purposes of the 1975 Act

(paragraph16);

2.for the purposes of claiming the allowance, once aperson had, after the death
of one parent, discovered thewhereaboutsof the other parent, that person could not
be assisted by the subsequent disappearance of the other parent; for such a person
had not failed [in fact] to discover the whereabouts of the other parent (paragraph
17);

3.the claimant had discovered the whereabouts of the father within the
meaning of section 38(2)(b) of the 1975 Act, when she saw him at her
sister’sfuneral (paragraph 18);

4.a claimant could not be regarded as having made all reasonable efforts to
discover a person’s whereabouts if she had not made the efforts to do so
which would reasonabl e be expected to be made by someone who had wanted
to find that person (paragraph 21).

4 Imprisonment and legal custody

i The father of 4 children was charged with the murder of their mother and was
found by the High Court of Judiciary at Glasgow to be unfit to plead. The court made
an order under section 63 of theMental Health (Scotland) Act 1960 for himto bedetained
inhospital and subsequently thematernal grandmother of thechildrenclaimed guardian’s
allowance in respect of them. It was held that the allowance was not payabl e because
the father was not, in terms of regulation 5A of the National Insurance (Guardian’'s
Allowances) Regul ations 1948 (seenow regul ation 5 of the Social Security (Guardian’s
Allowances) Regulations 1975), in custody as aperson sentenced or ordered to be kept
in custody during Her Majesty’s pleasure or until the directions of Her Majesty are
known. Seeparagraph 7-8.

i 2 children were in the care of their grandmother following the death of their
mother. Their father was convicted of their mother’s manslaughter and ordered to be
detained without limit of time under sections 60-65 of the Mental Health Act 1959.



Held that the grandmother’ s claim for guardian’ sallowance failed since the father was
not in prison within section 38(2)(c) Social Security Act 1975 nor could he be treated
asbeinginprisonorlegal custody by regulation 5(1) of the Social Security (Guardian's
Allowances) Regulations 1975. The meanings of ‘imprisonment’, ‘ detention in legal
custody’ and kept in custody during Her Majesty’s pleasure or until the directions of
Her Majesty areknown’ inrelation to the Mental Health Act 1959, the Social Security
Act 1975 and the Guardian’s Allowances Regulations 1975 are discussed. R(G) 4/65
distinguished.

Part 4. Child’s special allowance

Section 31 of the Social Security Act 1975
1 When payable

i The claimant’s former husband contributed towards the maintenance of her 2
children, incash orinkind, until he becameunemployedjust over 4 monthsbeforehedied,
but although hewasavery sick man he obtai ned employment during about 8 weeksof that
time. Hewasthen admitted to hospital and died 6 weekslater. It washeldthat therewas
atemporary andinvoluntary cessation of contribution fromthetimehebecameunemployed
but that the period from hisadmissionto hospital to hisdeath should bedisregarded. Before
that he had beenill for along timebut hiscondition wasnot so hopel essthat therewereno
prospects of future contributionstowardsthe children’ s maintenance and that when his
contributionsto determineweekly ratesof theallowancewerebeing averaged theweeks
when no contributionswere madeshould beexcluded. It washeldfurther that child’ sspecial
allowance was payableto the claimant.

i A claimant for achild’ sspecial allowancewasdivorced fromher husband at thetime
of hisdeath and an order for interim alimony for herself and her 2 children had been made
when sheinstituted divorce proceedings, but the order had never been compliedwith. After
the decree had been made absol ute the claimant’ shusband agreed to pay her half the net
profitsof the sale of ahouse hehad brought in her nameand half the surrender value of a
lifepolicy and enter into convenantsto pay £5ayear for herself and £50 ayear for each child,
but hedied beforethedeeds of convenant wereagreed or the sal e of the house compl eted.
Itwasheldthat the claimant wasentitled to child’ sspecial allowanceat thefull ratesince
thefact that the deeds of convenant were not signed and the payment was not made until
after hisdeath did not precludeher fromattributing the sumto thedischargeof her husband’ s
undertaking tomaintain her children where, before hisdeath, hehad doneeverythinginhis
power to ensurethat she should receivethat sum.

6.4.1-2
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R(G) 3/59
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2 Allowance held not to be payable

i It was held that the innocent party to a bigamous marriage was not entitled to
a child’'s special allowance since such a marriage was void ab initio and was not,
accordingly, a marriage which could be terminated by divorce or by annulment.



i A womanwasdivorced from her husbandin 1951 and acourt order for maintenance
was made against him in respect of her and her child. The husband
made regular payments until June 1951, when he was discharged from the Army, but
for the next 2% years he made 3 payments only. It was held that a child's special
allowance was not payable to the claimant since the expression ‘ had before his death
been contributing’ means ‘had immediately before his death been contributing’.
Compare R(G) 15/59, supra6.4.1i. See also R(G) 6.59 and R(G) 3/60.

Part 5: Overlapping Benefits

1 One-parent benefit and guar dian'sallowancenot awar ded for thesamechild

i A claimant receiving an increase of child benefit for her youngest child was
awarded child benefit and guardian's allowance for her grandchild. One parent

(Supplement 23)
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benefit was disallowed because the guardians allowance is a "specified benefit".
Theincreasein benefit already paid from 10.12.85t0 19.10.86 wastreated as paid
on account of the guardian's allowance. A Commissioner held that the claimant
was entitled to both an increase of benefit for her daughter and the full rate of
guardians allowance for her grandchild for the disputed period. Although
regulation 2(4)(a) and (c) of the Child Benefit and Social Security (Fixing and
Adjustment of Rates) Regulations 1976 do not expressly state that one parent
benefit and the "specified benefit" must relate to the same child, any other
interpretation would be inconsistent with regulation 8 of the overlapping benefit
regulations.

The decisions listed below are not included in chapter 6

A Decisions relating to apprentices

R(F) 1/61 R(F) 4/63
R(F) 5/61 R(F) 2/64
R(F) 6/61 R(F) 4/64
R(F) 7/61 R(F) 5/64
R(F) 12/61 R(F) 2/73

B Decisions relating to interruption of full-time training or instruction in a school

R(F) 2/61 R(F) 1/68
R(F) 13/61 R(F) 1/70
R(F) 7/64

C Decisions no longer relevant for divers reasons

CG 13/48 CG 186/50 R(F) 6/60
CS 7/49 CG 203/50 R(F) 7/60
CS 41/49 R(G) 9/51 R(G) 8/62
CG 114/49 R(G) 4/52 R(F) 1/69
CS 788/49 R(G) 13/56 R(G) 1/74
CG 52/50 R(F) 5/60

D Decisionsrelating to European Community law

R(F) 1/76
R(F) 2/83
R(F) 1/88
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