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CHAPTER 1

Unemployment benefit

Part 1: Entitlement

Section 14(1)(a) of the Social Security Act 1975 (hereinafter in Chapter 1 referred
to as ‘the Act’). (For meaning of ‘ Day of interruption of employment’ see section

17(1)(c)).
1 Dayswhich havebeen held tobedaysof employment

i A woman undergoing a 3-day test for employment asahomehelp received no
pay for those days and was held to unemployed while undergoing the test.

ii A man undergoing tuition to become a bus driver during which he received
no remuneration was held not be employed on any of the 4 days in question.

iii A music teacher at a college was paid according to the number of hours he
worked during theterm-time but received no payment during the holidays. Held that
he was unemployed during the holidays.

iv An applicant for employment as an insurance agent who was on a course of
study during which he received no remuneration from the company by which he
hoped to be employed (nor wasthere any undertaking that he would be so employed)
was held to be unemployed while on the course.

% A civil servant was suspended from hisemployment pending theinvestigation
of allegedirregularities. Hewaslater dismissed from the date of hissuspensionwith
no arrears of pay, He was held to have been employed during the period of
suspension. See also R(U) 33/56 and 1.1.2 xv below.

Vi A man give up his employment as a bus conductor in order to help his wife
in her seaside boarding-house during the summer season, at the end of which he
claimed, and was paid, unemployment benefit. He again helped hiswife during the
Christmas holiday and on 30 December made a further claim for unemployment
benefit which, it washeld, was payableto him. Seeparagraphs10-11 approvingthe
test enunciated in Decision CU 235/50 (not reported).

vii The claimant was a student at a teachers’ training college and the question
which fell to be decided was whether unemployment benefit was payable to him
during the Easter vacation to be reduced in rate or extinguished under the National
Insurance (Overlapping Benefits) Regulations 1948, as amended, by reason of the
training grants which were paid to him by alocal education authority for which the
authority wasentitled to reimbursement from a Government department. It washeld
that unemployment benefit was payable to the claimant at the full weekly rate and
that the grants did not come within the definition of ‘training allowance’ in the
National Insurance (Overlapping Benefits) Regulations. At paragraph 9 the
Commissioner said that it wasan anomaly that, ‘when publicfundsarein either case
the source from which payment is made, there should be different result according
to whether the payer isthe Ministry of Education or the local education authority.
Such, however, appears to be the present position under therelevant provisions. It
cannot be said, with justice to the claimant, that the allowance is payable by a
Government department to him. The Government department....placesthe money at
the disposal of the local education authority, who may or may not decide to pay it
in aparticular person. The grant is payable to the claimant by the local education
authority and not by the Government department’.
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Unemployment benefit: entitlement

viii  After completion of hisapprenticeship amantook afull-timetraining course
during which, and for some time thereafter, his former employers paid him the
monthly sum of £14. The payment was held to be a gratuitous payment and that he
was entitled to unemployment benefit as the course had finished.

iX When employers, as an ext of grace, paid an amount of half wages to factor
workersfor afew daysduring abreakdown of plant, those dayswereheld to be days
of unemployment for the persons concerned since the payment was not wages,
notwithstanding the amount of it was fixed by reference to wages, nor was it was
retaining fee. It wasan ext of grace on the part of the employerswith no obligations
attached. See also 1.12xv below.

X A claimant was held to be unemployed while attending acourse lasting aweek
during which hereceived no remuneration. The coursewasrun by afirminLondon
and at the end of it he became employed by the firm under a contract of service.
Decision R(U) 4/59, 1.1.2v below, not followed.

X A university hostel cleaner was ‘laid off’ during the vacation but resumed
work when the next term began and was then paid an additional amount, described
asaretaining fee, for the week of the vacation. It was held that the amount she was
paid was not wages or reward for her service during these 4 week; nor was it paid
in consideration of theclaimant’ sagreeing to beavailabletowork if required. Itwas
paid as an inducement to her to resume her employment when the next term began
and the days in respect of which the payment was made were held to be days of
unemployment. Compare 1.1.2ii below.

2 Dayswhich havebeen held not to bedaysof unemployment

Under regulation 7(1)(b) of the Unemployment, Sickness and Invalidity Benefit
Regulations 1983 a day falls not to be treated as a day of unemployment if it is a
day in respect of which a person is disqualified for receiving unemployment
benefit; and see R(U) 3/75, paragraph 9.

i A professional footballerswho wasbound by hiscontract to give hisservices
whenever they might be required was held to be not unemployed on any week day.
Seealso R(U) 10/72/

ii A servant at a school was not required to do any work during the school
holidays, but was|ater given 10s. for each of the weeks of the holiday period. Held
she was not unemployed during those week.s Compare R(U) 6/68, 1.1.xi above.

iii A temporary school teacher who was engaged on a continuous contract from
August to Juneand had asalary for that period which was equal to the annual salary
of apermanent teacher was held to be not unemployed during a period of customary
holiday although he was not in receipt of any payment during the holiday. See also
1.146iv below.

Y A ship’s musician signed an agreement on the last day of the voyage
undertaking to rejoin the ship when she next sailed. On rejoining the ship he was
to receive half-pay for the intervening period. He was held not to have been
unemployed during that period.

% A man undergoing training to become abus conductor was paid asubsistence
allowance but no wages. It was held that he was not unemployed during the period
of training. See paragraphs 6-9 for adiscussion of similar cases and see also R(U)
3/67, in which the present decision was criticised.
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Vi A salesman who was paid solely by commissioner and chose not to work for
5 days at Christmas-time was held not to be unemployed on any of those days.

vii When employers have agreed to pay, and do in fact pay, a certain wage for
a week, whether an employee works or not, no day in that week is a day of
unemployment for that employee. Seealso 1.13.3viii below.

viii A man entered into a formal contract of partnership with his wife for the
carrying on of an hotel business than he could afford without interfering with his
dutiesin hisoccupation of aship’spurser. He claimed unemployment benefit when
he was not so employed but was held not to be unemployed since hewas, inlaw and
in fact, a partner in the hotel business.

iX The claimant was guaranteed employment for 5 days a week or a payment
equivalent to his time-rate for 40 hours provided he held himself available for his
usual or for reasonable alternativework. Duetotheminers’ strikeelectric power was
available on Wednesdays, Fridays and Saturdays only. The claimant worked only
ontwo Wednesdaysand on two Fridays, for which hewaspaid for atotal of 16 hours
eachweek. Hisclaim for unemployment benefit for the other daysintheweek (other
than Saturday) was disallowed by a Tribunal of Commissioners holding that the
claimant’s terms of employment could be varied or abrogated only by mutual
agreement (which there was not) and the guarantee therefore continued to operate.
The days Monday, Tuesday and Thursday in the 2 weeks in question were not,
therefore, days of employment. Seealso R(U) 11/73, but compare R(U) 1/75.

X The claimant wasworking for aperiod under an expired contract of employment.
His salary was paid for 3 months, but there was then default on the part of the
employers and he made a claim for unemployment benefit. Held, the daysto which
the claimant related were not days of unemployment and it accordingly failed. See
in particular paragraphs4-5.

X Theclaimant was suspended from hisemployment for 2 daysand madeaclaim
for unemployment benefit. Hisemployment was covered by aguarantee agreement
for 5 daysaweek or, if not work was available, to time-rate for 40 hours. The days
towhichtheclaimrelated were held not to be days of unemployment for the claimant.
See paragraphs 3 et seq., R(U) 11/64, and R(U) 9/83, 1.1.2xi below.

Xii A man made a claim for unemployment benefit for days on which he had
attended meetingsof alocal authority, of which hewasan el ected member. Inrespect
of thedaysin question hereceived an ‘ attendance allowance’ of £5 or £10 depending
upon the duration of the meeting. His attendances at the meetings occupied over
21 hours a week, mainly in the evenings. It was held that on each of the daysin
question he was engaged to a significant extent in employment and was not
unemployed. See paragraph 4 where the relationship between sections 14(1) and
17(1) of the Actisdiscussed. And see also 1.12.3vii and R(U) 5/83 below.

xiii A roustabout worked a 28 day cycle on an oil rig, 15 dayson and 13 off. As
regards unemployment benefit it was held that the days ashore were periods of non-
employment and the claimant was disentitled to benefit by virtue of section 17(1)(b)
Social Security Act 1975. Therewasno day intheweek for which benefit was claimed
on which he would normally have worked and the escape provision in section
17(1)(b) did not apply. R(U) 10/80 referred to.

xiv. Theclaimant wasanon-patrial inthetermsof section 2(6) of thelmmigration
Act 1971. Hehad been permitted to enter the United Kingdom and had been granted
awork permit enabling himto accept employment as an assi stant research worker at
auniversity. The permit wasvalid only for the particular employment for which it
was issued and the claimant was in no circumstances authorised to take other
employment without the prior permission of the Department of Employment. When
the claimant’ suniversity employment ended and hiswork permit expired he claimed
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unemployment benefit. A Tribunal of Commissioners held that to be available for
employment a claimant must not only be ready and willing to take up employment
but he must also be able to do so in accordance with the legislation of the United
Kingdom (paragraph 17); and that, following termination of employment and the
expiry of hiswork permit, the claimant wasnot avail ableto be employed in employed
earner’s employment within the meaning of section 17(1)(a)(i) of the Act (days of
unemployment) (paragraph 17). R(U) 1/53, R(U) 1/55 and R(U) 13/57 followed.
Commissioner’sFile CU 179/1980, obiter, not followed. Seealso R(U) 1/85.

xv A claimant for unemployment benefit had been suspended from hisemployment
pending conclusion of criminal proceedings against him. During the period of
suspension hewas given full pay on hisundertaking to repay it if hewas convicted.
Immediately upon the suspension, heregistered for employment and wasin fact and
atlaw availableforit. The question arose whether the days of suspension weredays
of interruption of employment for the purposes of entitlement to unemployment
benefit. The Commissioner held that, although the claimant was available for
employment within themeaning of s. 17(1)(a) of the Social Security Act 1975, ashe
was currently paid his remuneration during the period of suspension, that period
was not a period of interruption of employment, notwithstanding that in certain
circumstances he might subsequently be required to repay the remuneration paid.
R(U) 1/76,1.1.2xi aboveand 1.13.3x below, referred to; R(U) 28/52, 1.1.1v above; R(U)
33/56; and R(U) 4/63, 1.1.ix above, distinguished.

xvi A professional part-time footballers was bound by the terms of a written
contract to play for hisclub and to attend for training as and when required. Hein
fact played in matches for the club on Saturdays and trained on Tuesdays and
Thursdays. Occasionally he played in matchesduring theweek. Under the contract
he was entitled to be paid and he was paid £30 a week during the playing season,
plus certain bonuses contingent on the team’ s results. The main question in issue
was whether , for the purposes of entitlement to unemployment benefit, the £30 a
week was in respect of the whole of each week during the playing season, or only
in respect of those days on which the footballers played or trained under his
contract. A Tribunal of Commissionersheld by amajority that thefootballer’ sbasic
wage of £30 was earned in respect of aweek and not in respect of any day in aweek
and accordingly, ashisdaily earningson average exceeded the prescribed limits, no
day intheplaying season could betreated as aday of unemployment (paragraph 30).
DecisionsR(U) 24/53. R(U) 23/57 and R(U) 10/72 wereaffirmed, but R(U) 10/57 was
held to have been wrongly decided and R(U) 8/59 was distinguished.

xvii A school cleaner was dismissed unfairly and awarded compensation by an
Industrial Tribunal. However the employer went into voluntary liquidation and there
was no prospect of the award being paid. Claims for unemployment benefit were
disallowed under r.7(1) (k) of the SS(U,Sand 1V B) Regs (day not treated asaday of
unemployment where there is payable an amount awarded under s.68(2) of the
Employment Protection (Consolidation) Act 1978, for unfair dismissal). A Tribunal
of Commissionersheldthat ‘ payable’ inr.7(1)(k) means‘due and owing’ andthat a
sum is payable within the meaning of that regulation as soon as a statutory right to
payment arisesi.e. assoon astheaward ismadein the claimantsfavour. Theamount
awarded to the claimant could not be held not to be payable to her simply because
there was no prospect of it being actually paid. The decision of the Tribunal of
Commissionerswas upheld by the Court of Appeal (Mortonv The Chief Adjudication
Officer). Seealso R(U) 4/82, 1.10xii above. For afurther synopsisof thisdecision
see 18.6.2xi below.
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3 Period of entitlement

[ A claimant lost hisemployment because of hisemployer’ sinsolvency and did
not receivethe 8 weekswagesin lieu of noticeto which hewasentitled. Unemployment
benefit and earnings related supplement were paid for the respective maximum
periodsallowed by statute. Subsequently the claimant received apayment fromthe
redundancy fund under section 122 of the Employment Protection (Consolidation)
Act 1978 representing 8 weeks wages | ess the unemployment benefit and earnings
related supplement paidinthenoticeperiod. A Tribunal of Commissionersheld that
‘recovery’ in regulation 13(4) and (6) of the Social Security (General Benefit)
Regulations 1974 meansrecovery for the benefit of the National Insurance Fund and
that in the absence of a statutory provision enabling payment to be made out of the
Redundancy Fund into the National Insurance Fund there was no recovery of
unemployment benefit and earnings related supplement and consequently the
terminal dates for payment of those benefits cannot be extended. See also R(U) 7/
81. Followed and appliedin R(U) 3/85(T) at 17.3.15i below and effect of Westwood
v. The Secretary of State for Employment explained.

i A man lost his employment when his employer’s business closed down. He
was pai d unemployment benefit (UB) with earningsrelated supplement (ERS). He
had been given 12 weeks notice of termination of hisemployment, but did not receive
it. Accordingly, albeit sometimelater, hereceived apayment out of the Redundancy
Fund under section 122 of the Employment Protection (Consolidation) Act 1978. The
amount of the payment was calculated upon the basis of his estimated wages for
those 12 weeks, reduced by the amount of UB and ERS which he had received for
them. Asaresult it was decided that those weeks could not be treated as weeks of
unemployment for the purposes of entitlement to UB or ERS and that accordingly
there had been an overpayment of both (although repayment was not required), but
that those weeks could not be excluded from the cal culation of the period of 156 days
of unemployment at the expiry of which the claimant’ sentitlement to ERSwould be
exhausted. On appeal the local tribunal, by a majority, declined to follow the
principlesenunciated by aTribunal of Commissionersin R(U) 6/80 above and found
that the weeks in respect of which the redundancy payment was made should be
excluded fromthe cal culation of the period of 156 days. A Tribunal of Commissioners
heldthat thelocal tribunal waswrongin not following the decision R(U) 6/80: it was
binding on the tribunal and that those weeks should not be excluded from the
calculation of the above period [for the Commissioners’ ruling on the notification
of theinsurance officer’ sdecision in this case (which was given from the computer
centre of the Department of Health and Social Security) and the practices followed
inrelation to such decisions, see 17.5.3i below]. Followed and applied in R(U) 3/
85(T) at 17.3.15i below and effect of Westwood v. Secretary of State for Employment
explained. Followedalsoin R(P) 1/85.

4 Requalification after exhaustion of right tounemployment benefit

[ Claimant exhausted hisrightsto unemployment benefit on 16.7.80 and reclaimed
it on 8.12.80. In the interim he was contracted to work for 5% hours a week as a
technical college lecturer. He contended that the hours spent on preparatory work
should be added to the actual hoursof lecturing and that he had worked therequisite
16 hoursin each of the 13 or moreweekssince 16.7.80 needed to requalify for benefit.
The Commissioner held that the non-contracted hours spent in preparation for
lecturersdid not count towardsthe 16 or more hoursin each of the 13 weeksrequired
to satisfy the requalification conditionsin section 18(2)(b) of the Act (paragraphs
6 and 8) and that unemployment benefit wasnot payable. SeealsoR(U) 5/88,1.1.4iv
bel ow.
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ii Itisnot possiblefor aclaimant to avoid having to requalify for unemployment
benefit at the end of aperiod of 312 daysinterruption of employment by the simple
device of not claiming the benefit, and so disentitling himself to it, for aperiod in
excess of 8 weeks beginning towardsthe end of the 312 day period. No matter what
reason the claimant may give for having failed to claim the benefit (e.g. that hewas
on holiday and not availablefor employment), itisfor theinsurance officer to decide
on the evidence as awhole whether in fact, by failing to make or prosecute aclaim,
theclaimant wasinreality endeavouring to escapethe need to requalify for benefit.
Theonusof proving that hewasnotisontheclaimant. (Paragraphs1land12.) The
approach suggested in paragraph 12 of this decision was disapproved by a Tribunal
of Commissionersin R(U) 7/86 (1.1.4iii below).

i A claimant received unemployment benefit for 252 days during a period of
interruption of employment. Hethen ceased claiming for morethan 8 weeks, aperiod
which was spent either at home or in different parts of the country attending dog
shows, visiting friends and having a holiday. It was subsequently decided by the
adjudication officer, and confirmed by the appeal tribunal, that hewasto be treated
as entitled to benefit for the purpose of section 79(4) (now re-enacted as section
18(4)) of the Social Security Act 1975for part of that period by reason of regulation
16 of the Social Security (Unemployment, Sicknessand Invalidity Benefit) Regulations
1983. BeforeaTribunal of Commissionersit wasargued for the adjudication officer
that the above section and regulation should be construed so that the provisions
extended to the cases where a person chose not to make himself available for
employment. The Commissionersrejected the argument and held that the only bar
to entitlement to unemployment benefit under those provisionswasdelay or failure
to make or prosecute aclaim. The provisions could not apply where any other bar
existed. The approach suggested in decision (R(U) 6/83 (1.1.4 ii above) was
disapproved.

Y The claimant, who had exhausted his title to unemployment benefit, was
appointedto 2 part-timeteaching posts. The 2 contractsinvolved attending school s
andteaching for atotal of 15 hoursand 45 minutes. The claimant additionally spent
5hoursaweek on preparatory work, 2% hoursfor each appointment. Theissuewas
whether the preparation time counted towards the requisite 16 hoursin 13 or more
weeks specified in section 18(2)(b) of the Act. It was held that a teacher’s
professional obligationsincluded the preparation of hiswork and that professional
obligation was a contractual obligation notwithstanding that it was not written in
the contract. The Commissioner added that with the cominginto force on 30.4.87 of
the Education (School Teachers Pay and Conditions of Employment) Order 1987 it
was quite clear that from that date preparation time must be counted in addition to
teaching time when cal culating under section 18(2)(b) the hours worked. See also
R(U) 3/82,1.1.4i above.

5 Entitlement toreduced rateunemployment benefit

i A claimant did not have enough credited contributions to satisfy the second
contribution condition for unemployment benefit. She argued that she should at
least be entitled to areduced rate of unemployment benefit, even though section 33
of the Social Security Act 1975, which provided that regulations could be passed to
allow this, had beenrepealed on 1.11.86. Her first argument wasthat regulation 18
of the Social Security (Unemployment, Sicknessand Invalidity Benefit) Regulations
1983 (which allowed for the payment of partial unemployment benefit) had not been
revoked, and must still have effect. The Commissioner rejected this argument,
saying that this regulation could not operate independently of the relevant section
of the 1975 Act under which it had been passed. Herelied on the case of Watson v
Winch [1916] 1 KB 688 and stated that no subordinate legislation can be read in
isolation from the enabling Act. Her second argument was that she was assisted by
section 16(1)(c) of the Interpretation Act 1978. This section provides that, unless
the contrary intention appears, an Act which repeal s alaw does not affect any right
or privilege which hasaccrued or been acquired under that law. The Commissioner
held that the claimant had not acquired aright or privilege by having "entitlement”
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to credits, as her entitlement to unemployment benefit was not to be decided until
she actually made a claim to benefit. She made such a claim on 13.4.87. The
Commissioner also considered that the legislation which repeal ed section 33 of the
Social Security Act 1975 did contain a contrary intention and therefore section
16(1)(c) of thelnterpretation Act 1978 would not have assisted the claimant. Seealso
2.1.4i, 17.1.1xiv, 17.3.3iii below.
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Part 2: Availability for employment

Section 17(1)(a)(i) of the Act. (N.B. Under regulation 9 of the Social Security
(Unemployment, Sickness and Invalidity Benefit) Regulations 1983 a person
engaged in the manning or launching of a lifeboat or in the performance of duty
asa part-time fireman maintained in pursuance of the Fire Services Act 1947-1959
is deemed to be available for employment in employed earner’s employment).

1 Onusof proof

i At paragraph 7 of this decision a Tribunal of Commissioners said: ‘In our
opinion, in order to prove that he is available for employment in an employed
contributor’ semployment (now “employed earner’ semployment”), aclaimant must
show that heisable and willing to work in an employed contributor’ s employment
on conditions and for hours similar to those on and for which persons are employed
intheareawithinwhichtheclaimant ispreparedtowork. Inother words, aclaimant’s
profession of ability or willingnessto work must not be hedged about with restrictions
whichwill render hischance of obtaining employment negligible.” Seealso1.2.3viii
below. And see R(U) 36/52. See also R(U) 1/53 (paragraph 7) and R(U) 34/53

(paragraph 6).

2 Availability accepted

i A married woman who had done part-time work for 12 years restricted her
availability for work from 11 a.m. to 3 p.m. daily and was held to be available for
employment in an employed contributor’ semployment. Seealso R(U) 4/57.

ii A traineeat atechnical collegewasheldto beavailablefor work onthe 2 days
aweek on which he was not at the college.

iii A share fisherman whose vessel was undergoing repairs decided to take a
week’ s holiday with hisfamily at an address about 160 miles away from his home.
He completed aform stating that he would be available for work during the holiday
period and would return immediately if required. It washeld that he had proved his
availability since hewastemporarily suspended fromwork for aperiod whichit was
known would be of short duration. See also R(U) 4/66.

3 Availability not accepted

i A school welfare assistant waswilling to accept morning work only during the
school holidays for 2-2Y% hours daily. It was held she was not available for
employment.

ii A school secretary who claimed unemployment benefit during the school
holidays would only accept part-time clerical work and was held by a Tribunal of
Commissionersnot to be available for employment. Seealso R(U) 36/52.

iii A claimant did not claim unemployment benefit because he was awaiting the
result of an appeal to hisformer employersfor reinstatement and felt that it would
be unreasonable to apply for other work. It was held that he was not available for
employment during that period.
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iv A single woman aged 45 was willing to accept local employment only and R(U) 42/53
was unwilling that any prospective employer should be told that she was atyphoid
carrier. It was held that she was not available for employment.

\Y; A licensed dock boatman who was under a duty to keep watch in case his R(U) 1/53
services should be required claimed unemployment benefit when, due to slackness

of trade, he rendered no services. It was held that he was not available for
employment. Seealso R(U) 1/82.

Vi A county councillor was held not to be available for employment when he R(U)34/53
attended council meetings as a councillor, but that the voluntary unpaid duties he
performed did not prevent him being regarded as unemployed.

vii A claimant with alimited field of employment contended that she could not R(U) 44/53
be held not to be available for employment during the school holidays until she had

been offered and had refused employment. That contention wasrejected and it was

held that the claimant was not available for employment. The Commissioner added

that it would have been awaste of timeto offer the claimant employment which it was

known she would refuse.

viii A casual dock worker was held not to be available for work when hewason R(U) 1/55
holiday since employers in the docks expected to find labour “on the stand”. The
Commissioner pointed out that the question isnot whether employment isavailable

for the person but whether heisavailablefor employment. Seealso R(U) 2/57, R(U)

4/66 and R(U) 1/82.

ix A marriedwomanwho, for twoyears, had been employed on three daysaweek R(U) 15/58
only declared, when that employment came to an end, that she would not accept

employment for more than three days a week. It was held that she was entitled to
unemployment benefit for the three days on which she had formerly been employed

but that she could not be said to be available on the other days. See also R(U) 4/

53.

X A woman who gave up her job to accompany her husband on an overseas R(U) 2/90
posting with the armed forces was not available for employment during the period (M
between leaving her employment and leaving GB (SS Act 1975, s 17(1)(a)(i)). To

be available for work claimants must generally be prepared to accept at once any

offer of suitable employment. It was the claimant's intention to “export” her

entitlement to UB to Holland. Takingtemporary employment would have defeated

that intention. See also 1.5.5 vi.






Part 3: Trade dispute

Section 19(1) of the Act asamended by section 111(1) of the Employment Protection
Act 1975. (For definition of ‘trade dispute’ see section 19(2)(b) as meaning any
dispute between employers and employees, or between employees and employees,
which is connected with the employment or non-employment or the terms of
employment or the conditions of employment of any persons, whether employees
in the employment of the employer with whom the dispute arises or not.)

1 Meaning of ‘tradedispute’

[ Owing to shortage of material a workman was given notice and other
employees, who wereregarded astrouble-makers, were al so given noticeterminating
their employment for the samereason. Asthey werekey-menthework of thefactory
cameto astandstill. It was held that the stoppage of work was due, not to atrade
dispute, but to the determination of one or both partiesto have no further relations
with the other. At paragraph 9 a Tribunal of Commissioners said that to be atrade
dispute within the meaning of the statutory definition a stoppage of work must be
in the nature of a strike or lock-out, thisisto say it must be a move in a contest
between an employer and his employees, the object of which is that employment
shall beresumed on certain conditions. Seeand compare R(U) 19/53. Seealso R(U)
12/60 and R(U) 11/63 and compare R(U) 1/65. See R(U) 1/87, 1.3.7 ix below.

i Asaprotect against the discharge on redundancy of 12 men other employees
stopped work for 2 hours to attend a mass meeting. They were not allowed to
recommence work and were discharge, although the majority of them were
subsequently offered re-engagement. It was held that the action of the employers
was a step taken in furtherance of the dispute which concerned the employment or
non-employment of certain workers.

il Asaresult of adispute between joinersand scaffoldersan employer discharged
7 employees, including the claimant, who was ajoiner. Insupport of hisclaim for
unemployment benefit the claimant referred to the Industrial Disputes Order 1951,
contending that only an ‘issue’ and not a ‘dispute’ existed. It was held that the
claimant had | ost employment by reason of astoppage of work dueto atrade dispute
which concerned his conditions of employment and in which he was directly
interested. What constituted a“dispute’ for the purposesof (what wasthen) section
13 of the National Insurance Act 1946 (now replaced by section 19 of the Act) must
be decided by referenceto the statutory definition of trade dispute. Seefor example
1.3.31 below.

iv A claimant was discharge when he and other workers refused to terminate a
meeting which was concerned with their terms of employment and extended over the
meal-break intoworking hours. It was contended that the claimant’ sdischargewas
due to an unreasonable act on the part of the foreman and that a trade dispute did
not exist until ‘hostile action’ wastaken by one side or the other. Such adefinition
of “dispute’ was held to be too narrow and that a trade dispute was in existence at
the time of the meeting. At paragraph 7 the Commissioner said: ....the holding of
the meeting and discharge of the men because of their insistence on attending the
new meeting represented further steps in the dispute (see Decision R(U) 36/53).
Onthisview itisvery clear that the stoppage of work was due to a trade dispute,
and that the claimant lost employment by reason of the stoppage.’
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% As aresult of a sum of money being withheld by the foreman from afellow
workman of the claimant 19 employees, including the claimant, left their place of
work in protect and the employersthen closed the site for several weeks. Held, the
protect was not over thetermsor conditions of employment, or with the employment
or non-employment of any person, and that there had not, therefore, been a trade
dispute as defined.

Vi The claimant was a member of the crew of the vessel, the skipper of which
was a member of areligious sect. Asacondition of employment on the vessel the
skipper ordered that non-members of the sect would have their meals at a separate
table. The claimant and other members of the crew refused to accept that condition
and left. Asaresult there was a stoppage of work, which, it was held, was caused
by atrade dispute. A dispute which arises out of a purely personal matter, such as
religiousbeliefs, choice of dressor opinionsasto race and colour may developinto
a trade dispute.

vii A dispute which arises about the safety of a machine may, in certain
circumstances, be a trade dispute. Thus, when a claimant who was employed at a
car factory lost employment in an incident concerning the safety of a machine the
decision of the local tribunal that there had been a trade dispute was reversed by
the Commissioner on appeal by the insurance officer.

viii  In pursuance of a national claim by workers in the building industry for
improvements in pay and other conditions of employment stoppages of work
occurred at a number of building sites throughout the country. The site at which
the claimant was employed was not at first affected, but later picketsfrom anearby
town persuaded the claimant and others on the site to ‘down tools’, with the result
that the claimant lost employment. It was held (a) that picketing in furtherance of
atrade dispute showsthat atrade disputeisin progress; (b) that atrade dispute can
arise between an employer and personswho are not his employees and between one
group of employees and another group of employees, not being employed by the
same employer; and (c) the pickets imported a trade dispute between themselves
and the claimant’s employers into the claimant’s place of employment. See in
particular 12-17.

i X A trade union claimed the free provision of protective clothing for members
of the union who were employed by a main contractor responsible for the erection
of the boilers at anew power station. The employersoffered to supply the clothing
on payment by theemployees. H.M. Factory Inspectorate advised that the provision
of the clothing was not a specific requirement of the Health and Safety at Work Act
1974, but was an arrangement for welfare within the meaning of that Act by which
negotiation on the question of payment was permitted. The negotiations broke
down, however, and awithdrawal of labour ensued. It was held that since the Act
of 1974 imposed obligations and conferred rights connected with the employment,
or conditions of employment, of employees any dispute concerning such matters
was, by definition, atrade dispute. See paragraphs 21 et seq.

X Early in 1984 negotiations began between a union and an employer about a
1984 pay award. Agreement wasreached early on for office staff, but negotiations
continued for the factory workers. In the meantime the employer complained of a
225% drop in efficiency and formed the opinion that the employees, in support of
their pay claim, were no longer using their best endeavoursto carry out their duties
and wererefusing towork overtime. After issuing warningsthe employer locked out
15 employees and then extended the lock-out to all employees. The claimant argued
that there was no trade dispute and, by inference, that the reduction in output was
not related to the pay negotiations. The Commissioner held, however, that the
definition of ‘trade dispute’ in section 19(2) was sufficiently wide to include any
dispute which was connected with the manner in which the employment was carried
out. Apart fromthisheheldthat theemployees’ actionresulted fromtheir discontent
with the pace at which the pay negotiations were proceedings and there was,
accordingly, atrade dispute.
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2 Placeof employment
Section 19(2)(a) of the Act.

i A taxi-cabwasher wasdischarged from hisemployment because therewasnowork
for himin consequence of thewithdrawal of thier labour by thetaxi-drivers R(U) 6/51
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who used the garage at which the claimant was employed. The taxi-club drivers
were in dispute with the cab owners over their rates of pay. It was held that the
garage was the claimant’s place of employment.

i A lorry driver who was employed by afirm of ship repairers was given notice
because of a shortage of work which resulted from a stoppage of work due to atrade
dispute in the shipyards. The transport section in which the claimant was employed
wasorganised asaseparate branch of work and occasionally did haulagework for other
firms in the area. It was held that the transport section was a separate place of
employment from the ship-repairing premisesand that therewasno trade disputein the
transport section; that is to say, at the claimant’s place of employment.

i A man was employed unloading stones from a ship. He lost his employment
during astoppage of work whichwasdueto atradedisputeinthe shipyards. 1t washeld
that his place of employment was the docks where we worked and nor merely the
particular ship in which he happened to be working at the time. See also R(U) 8/71.

iv A claimant, and other, were employed as warehouse packers or shipping clerks
in the export dispatch department of a firm of iron-founders. The claimant lost
employment by reason of a stoppage of work due to atrade dispute in the fitting shop
of thefoundry and it was held that the stoppage of work was not at the claimant’ s place
of employment. See and compare R(U) 3/62.

% The claimant was employed in the enamelling department of a firm which
manufactured heating and catering equipment. There was a stoppage of work due to
atrade dispute in the fitting shop as a result of which the claimant lost employment,
but he claimed that the dispute was not at his place of employment. The work of the
enamelling department consisted of processing castings and it was shown that the
process of enamelling castings was commonly carried on a separate business. It was
held that the enamelling department in which the claimant was employed was carried
on at the premises in question, not as a ‘ separate branch of work’ but as a step in an
integrated process of production. The trade dispute was consequently held to be at the
claimant’s place of employment.

Vi The claimant was employed by afirm of electrical contracts who were engaged
on work at the premises of the Steel Company of Wales. He lost employment when
it became impracticable for hisemployer to continue with the work because of atrade
dispute between the Steel Company and its employees. It was held that the claimant
had not lost employment by reason of a stoppage of work due to atrade dispute ‘at his
place of employment’. See in particular 7-11.

Vii The claimant was employed asarepair man welder by the Ford M otor Company
at their Dagenham estate. He worked at a paint, trim and assembly plant but lost
employment because of a strike by women sewing machinists working in another
plant. 1t was held that the company’ s Dagenham estate constituted one factory for the
production of motor vehicles; and that, in the evidence, there was no work which was
commonly carried on as a separately business in separate premises so as to bring the
claimant within the exception contained in the second part of the statutory definition
of ‘place of employment’.

viii ~ The place of employment of a dock pilot licensed to pilot vessels within the
port of Port Talbot was held to be the whole port as it was in the case of registered
dock workers. See also 1.3.2 iii above.
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3 L oss of employment by reason of a stoppage of work dueto atradedispute

[ There was a stoppage of work due to a trade dispute at the claimant’s place
of employment. He himself had no part in the dispute, although he had a direct
interestinitand also belonged to agrade or class of workerswho were participating
in the dispute, and work continued to be available for him which he would have
been willing to do if he had not been prevented from doing it by threats of physical
violence from pickets. In theresult he lost employment and it was held that such
losswas by reason of astoppage of work dueto thetrade dispute since, by definition,
a trade dispute may be not only between employers and employees, but also
between employees and employees. See 1.3.1 iii above.

i The claimant’s employers gave their work people notice of termination of
their existing contracts of service and offered them fresh contracts on new terms.
The new termswere not accepted and the claimant and other withdraw their |abour,
with theresult that there was stoppage of work at the claimant’ s place of employment.
It was contended on his behalf that he had been discharged by his employers, but
it washeld that the stoppage of work wasdueto atrade dispute and that the claimant
had lost employment as aresult of it. Seein particular paragraph 16 and R(U) 17/
52, 1.3.1i above.

il The claimant, without giving any reason, voluntarily left his employment
and 4 dayslater the firm by which he had been employed becameinvolvedin atrade
dispute, asaresult of which members of the claimant’ sgrade or class of workerslost
employment. It was held that the claimant was disqualified from receiving
unemployment benefit for so long as the stoppage of work continued since it must
beinferred that by leaving hisemployment when he did he anticipated the stoppage
of work and lost his employment by reason of it.

iv The claimant, who was employed as a coppersmith’slabourer, withdrew his
labour in sympathy with coppersmithswho went on strike, with theresult that there
was a stoppage of work. The claimant was already under notice on the ground of
redundancy and would in any case have been unemployed the day after the
stoppage began. It was nevertheless held that he had lost employment by reason
of the stoppage of work due to a trade dispute at his place of employment and that
hewas, therefore, disqualified from receiving unemployment benefit solong asthe
stoppage continued.

% The skipper of atrawler was discharged at the end of afishing trip but the
owners of the vessel intended to re-engage him afortnight later. Meanwhile there
was ageneral stoppage of work dueto atrade dispute which prevented the claimant
being re-engaged. It was held that he had not been finally discharged before the
stoppage began and that he had lost employment by reason thereof.

Vi The claimant and other workers were dismissed by their employers because
awork target which had been a matter of controversy for some time had not been
attained. Other workerswithdraw their labour in sympathy and there was a stoppage
of work. It was contended on behalf of the claimant that the dispute to which the
stoppage was due arose only on the dismissal of the claimant and others could not
have caused it. It was, nevertheless, held that the stoppage was due to a trade
dispute which had been smouldering and not to a new dispute arising for the first
timeafter themen’ sdismissal. Theclaimant was, therefore, disqualified for receiving
unemployment benefit so long asthe stoppage confirmed. Seealso R(U) 5/86, 1.3.5
X below.

Vii The claimant and 11 other men were given notice by the employers on the
ground of redundancy. A dispute arose regarding the order of discharge and the
claimant, by agreement with his employers, |left his employment a day-and-a-half
before hisnotice was due to expire and before a stoppage of work which began later
the same day. It was held that he had lost employment by reason of a stoppage of
work which was due to a trade dispute at his place of employment since, if he had
not foreseen the probability of the stoppage of work, he would have had no reason
to work out his notice. R(U) 30/55, 1.3.3 iii above, distinguished.
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viii  Theclaimant was one of 26 dock workers specially engaged by the National
Dock Labour Board to meet a peak demand at a particular port. A national dock
strikewasbeing threatened and the claimant’ sengagement was on the understanding
that it would be terminated before the strike began. In anticipation of that
happening the claimant was given aweek’ s notice and his employment came to an
end before the strike began. 1t was held that he had lost employment by reason of
a trade dispute since his engagement had been on the understanding that its
duration should depend, upon a specified date of termination, but upon a specified
date; ie the national dock strike. See, in particular, paragraph 7.

i X A stoppage of work, caused by atrade dispute, was held to have ended when
the employing company decided to permanently cease trading for reasons
unconnected with the trade dispute.

4 The'12-day rule’

i The claimant was discharged from a shipyard the day before a stoppage of
work began. Under what was known asthe ‘ 12-day rule’ a presumption arose that
he had |ost employment by reason of the stoppage, but in the circumstances of that
caseit washeldthat the presumption wasrebutted, theinference from that evidence
being that the claimant’s employment had terminated and had not merely been
indefinitely suspended. At paragraph 4 of thedecisionaTribunal of Commissioners
said, however, that as the claimant had been discharged on the day before the
stoppage began his claim for unemployment benefit made it necessary to consider
the application of the principle laid down in decisions of the Umpire under the
former Unemployment Insurance Acts which was referred to in those decisions as
the ‘12-day rule’. It was added: ‘ This principle was applied for so many yearsin
the interpretation of the provisions in previous Unemployment Insurance Acts
which are produced in section 13 (1) of the National Insurance Act 1946) that in
our opinion the legislature must be taken to have intended the principle to be
applied intheinterpretation of section 13(1). Thisprinciplewasthat an employee
whose employment is indefinitely suspended within 12 working days of the
stoppage of work at premises at which the employee habitually seeks work must
prima facie be presumed to have lost employment by reason of the stoppage.’

i A plater’s helper who habitually sought employment at a shipyard claimed
unemployment benefit when hisemployment wasindefinitely suspended. A stoppage
of work which was due to atrade dispute commenced 12 days later and he was then
unemployed for aperiod of 3weeks. It was held that the presumption raised by the
‘12-day rule’ that he had lost employment as aresult of the stoppage of work at his
place of employment wasrebutted. Held further that 12 days means 12 consecutive
week daysexcluding recognised or customary holidays. See paragraph 20for certain
observationsrelatingtothe*12-day rule’. Seealso DecisionsR(U) 26/57, R(U) 29/
57,R(VU) 31/57, R(U) 3/58, R(U) 8/58 and R(U) 9/58.

i At paragraph 8 the Commissioner said, with referencetothe‘12-day rule’,
that thereis*‘an obviouselement of arbitrarinessinthisso-calledrule; and it may
well be that, having regard to the general decasualisation of dock labour, the
inference or presumption whichit embodiesislessreadily justifiable nowadays
in relation to dockers’. The Commissioner added that in the case with which
he wasconcerned hedid not find it necessary to invokethe so-called ruleand accordingly
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reserved his opinion as to the validity and applicability of it in present day
circumstances. (Itistobeobservedthatthereisno referenceto, or mention of,
the so-called ‘12-day rule’ in any reported decision between R(U) 9/58 until the
present decision, R(U) 6/71).

5 Shall be disqualified for receiving unemployment benefit so long as the
stoppagecontinues

[ The claimant, having withdrawn his labour because of a dispute at his place
of employment, contended in support of his claim for unemployment benefit that for
sometime before the strike began he had been working short-time and that hewould,
in any event, have been unemployed for 2 days during the period of the stoppage. It
was held that the claimant was disqualified for receiving unemployment benefit so
long as the stoppage of work continued since, even if he would have been employed
for other reasons on certain days during the period of the stoppage, that would not
save him from disqualification in respect of those days.

i A man lost employment due to astoppage of work at his place of employment.
He and other employees were prepared to return to work on a particular date but,
owing to delays in the resumption of negotiations, the stoppage continued for a
further week. It washeldthat onceit isestablished that a stoppage of work originated
in atrade dispute, then the onus of proving that the continuance of the stoppage was
due to different causes (ie the desire of the employers to retaliate) falls upon those
who allege that that was in fact the cause. The claimant had not discharged the onus
of proving that the delay in the resumption of work was due to causes other than the
original dispute and was held to be disqualified for receiving unemployment benefit
until work was resumed.

il An agreement to end a stoppage of work due to a trade dispute was made
between employers and their employers, but the resumption of work was gradual due
to a shortage of work as a result of the stoppage. It was held that the stoppage
continued until a substantial proportion of the labour force has resumed work. At
paragraph 6-7 the Commissioner enunciated the principles for determining when a
stoppage of work comes to an end. See also R(U) 7/58 and R(U) 5/86.

iv The claimant had participated in a national trade dispute in the printing
industry and lost his employment from 20th June to 6th August, when the dispute
came to an end. He and other employees were prepared to resume work on 6th
August, but the management said that in future only non-union employees would be
engaged. That condition wasnot accepted and in consequence the stoppage of work
continued until work was finally resumed on 21st August. It was held that the
claimant was disqualified for receiving unemployment benefit until and including
20th August on the ground that his loss of employment until that date continued to
be the result of atrade dispute even though it was not the dispute which had caused
the original stoppage. A conflict between employers and employees as to whether
the employees shall or shall not be members of atrade union falls within the terms
of the statutory definition of a trade dispute.

% The claimant, who was 60 years of age, was given notice by the National Coal
Board that his employment as a salvage worker would end on 20th January.
Meanwhile, on 9th January, a national coal strike began and the claimant together
with other members of the National Union of Mineworkers withdrew his labour.
He made a claim for unemployment benefit from 24th January. The strike ended
on 26th January and the claimant was held to be disqualified for receiving
unemployment benefit for the inclusive period from 10th-26th January. See also
R(U) 13/72. Seealso R(U) 12/80, 1.3.5 viii below. The principle that a person who
has incurred disqualification for receiving benefit under section 19(1) of the SS
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Act 1975 continuesto be disqualified for so long as the stoppage of work continues
was reaffirmed in R(U) 5/86, 1.3.5 x below.

Vi A fireman lost employment owing to a stoppage of work due to atrade dispute
at his place of employment which lasted from 14 November 1977 to 16 January 1978.
At first the claimant participated in the dispute but on 6 December 1977 he terminated
his employment as a fireman and on 9 January 1978 he became regularly engaged in
another occupation. The question was whether the claimant fell to be disqualified for
receiving unemployment benefit for the period 6 December 1977 to 7 January 1978 in
terms of section 19(1) of the Social Security Act 1975 as amended. It was held that
disqualification under the section, once imposed, cannot be terminated because at
some date after the stoppage commenced and disqualification was incurred the
claimant ceased to participateinor bedirectly interested inthetradedispute. Followed
in R(U) 2/85. In R(U) 5/86 (1.3.5 x below) a Tribunal of Commissioners considered
R(U) 4/79 to have been wrongly decided in holding that section 19(1)(a) of the SSAct
1975 could not operate in favour of a claimant to end disqualification for receiving
unemployment benefit during a stoppage of work due to a trade dispute.

vii  Asaresult of action taken by an employer intended to minimize the effects of
a stoppage of work due to a trade dispute, an essential furnace collapsed and the
stoppage was prolonged while repairs and modificationswere carried out. 1t was held
sincethe damage, though not inevitable, was aforeseeabl e consequence of the original
stoppage of work, the prolonging of the stoppage for carrying out repairs was due to
the trade dispute and unemployment benefit was not payable for the whole of the
stoppage. On an application for judicial review of the Commissioner’ sdecision to the
Divisional Court, Mr Justice Forbes refused the application.

viii A part-time security attendant lost employment for the duration of a trade
disputeinwhich hehad aninterest. It washeld that he wasdisqualified from receiving
unemployment benefit for the whole of the period of the stoppage including the days
onwhich hewould not havebeenemployed. R(U) 12/72referredto. See1.3.5v above.

iX Under section 19(1) of the Act a claimant was disqualified for receiving
unemployment benefit during a stoppage of work due to a trade dispute at his
employers’ factory. During the stoppage the employers ceased trading permanently
for reasons unconnected with the trade dispute. The claimant’sdisqualification ended
at the date the company ceased to trade, the subsequent stoppage of work not being
connected with the trade dispute.

X A colliery driver was on 10 March 1984 given 12 weeks notice of termination
of his employment because of redundancy. On 23.3.84 a stoppage of work arising out
of anational coal strike began at his colliery. The claimant did not attend work fro
23.3.84 to 13.4.84 and on a number of days thereafter, but worked without a break
from 11.5.84 until he left the colliery as redundant on 2.6.84. He then claimed
unemployment benefit. The main matters decided by the Tribunal of Commissioners
were:-

1. Duration of the disqualification

A person who has lost employment in the circumstances envisaged in section 19(1)
of the SS Act 1975 and has thereby incurred disqualification continued to be
disqualified for so long as the stopper continues, even though he would have been
without employment in any event because of redundancy. R(U) 12/72 approved,;
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2 Participation in the trade dispute

Whether a claimant is participating in a dispute is a question of fact to be decided in
each case. Thepresent claimant wasfound not to have been participating inthedispute
at his colliery because on those days on which he did not attend he had been prevented
by violent picketing from getting into work (R(U) 3/69 followed, 1.3.7 iii below). Had
he participated, the Commissioners found alternatively that his participation would
have ended when he became redundant. R(U) 4/79 (1.3.5 vi above) was considered to
have been wrongly decided in holding that section 19(1)(a) (‘the proviso’) could not
operate in favour of a claimant to end disqualification during a stoppage.

3. Direct interest in the trade dispute

The Commissioners concluded from the evidence that the trade dispute which caused
the stoppage of work at the claimant’s colliery was a dispute both as to wages and as
to pit closures. The claimant was held to be directly interested in the dispute because
thewageshewouldreceiveupto hisredundancy would beincreased if asettlement were
made. Hewastherefore disqualified for receiving unemployment benefit. A claimant
did not escape disqualification by way of the proviso to Section 19(1) by proving either
that he was not participating in or was not directly interested in the trade dispute; the
word ‘or’ in section 19(1)(a) wasto be construed as ‘and’.

4, Duration of the stoppage

There had been agradual return to work and the Commissioners held that the stoppage
of work ended on 21.11.84 when 77% of theworkforce had returned; normal attendance
was slightly below 85%. Because of the length of the dispute, and the change in
production work during that time, production figures or percentages did not provide
a guide as to when the stoppage ended; it was doubtful whether production was a
relevant consideration at all.

An appeal by the claimant’s Association from the Commissioners’ decision was
dismissed by the Court of Appeal, whose judgement is appended to decision
R(U) 5/86.
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6. Disqualification for receiving unemployment benefit ‘except in a case
where, during the stoppage, he hasbecomebonafide employed elsewhere....’

i The purpose of excepting from disqualification a person who has become
bona fide employed elsewhereisto remove the disqualification from a person who
has severed relations with the employer in whose service the stoppage of work
occurred in such a way as to be altogether unaffected by the continuance or
termination of the stoppage. Thus a boilermaker who lost employment as a result
of astoppage of work due to atrade dispute and obtained intermittent work in his
usual occupation in a different port, but returned to his former employer on the
termination of the dispute, was held not to have proved that he had become bona
fide employed elsewhere. See also R(U) 29/57, but compare R(U) 6/74, 1.3.6 ii
below.

i ‘Bona fide', in the context of section 19, connotes honesty of motive or
intention and implies that the employment is taken up for an honest motive and that
it isgenuine employment. It does not connote ‘ permanently’ or ‘with the intention of
permanently severing relationswith the original employer’. Thusamaintenancefitter
lost employment as aresult of a stoppage of work due to a trade dispute and obtained
employment elsewhere in his usual occupation. He then became unemployed again
until the stoppage ended, when he returned to hisformer employment. 1t was held that
he had become bona fide employed so as to bring the period of disqualification for
receipt of unemployment benefit to an end when he obtained temporary work. See, in
particular, paragraph 8-12. R(U) 39/56, 1.3.6 i above, not followed.

7 Not participating or directly interested in atradedispute

i The ‘direct interest in a trade dispute’ contemplated by the Act must be a
substantial and material one. An interest in the mere formal maintenance of an
industrial agreement divorced from an probability of material changes does not
constitutea‘direct interest’. Thusaman who wasemployed in asteel-rolling mill lost
employment asaresult of an unofficial strikeby scalersemployed at thesamemill. The
claimant was paid at piece-rates and the scal ers on time-rates and the matter in dispute
concerned the bonus earnings of the scalers. It was held that neither the claimant (nor
any member of hisgrade or class) wasdirectly interested in thedispute. See paragraph
9 and compare R(U) 3/56, 1.3.8i, R(U) 3/62, 1.3.8 v and R(U) 4/62, 1.3.2 v.

i Underground workers at a colliery were in dispute about pay for Sunday night
work. Theclaimant wasasurfaceworker and | ost employment by reason of astoppage
of work due to atrade dispute. The surface workers did not participate in the dispute
inany way. It was held that, although the surface workers would be interested in any
dispute asto the circumstancesin which bonus payments might be withheld from those
participating in the dispute, it could not be said that they had a ‘direct interest’. See
paragraph 7 and compare R(U) 25/26.

i A claimant who had not acqui esced intherequest of picketstorefrainfromwork,
but whowas prevented from going towork by forceor intimidation, washeld not to have
participated or beendirectly interested in atrade disputewhichled to astoppage of work
by reason of which he lost employment. But when, after the pickets left, having been
withdrawn, the resumption of work was postponed because certain employeeswerein
disputeover the payment of compensation for lossof wagesdueto theaction of the pickets,
the claimant washeld the have had adirect interest in the di spute because he stood to be
directly affected by the outcome. See also R(U) 5/86, 1.3.5 x above.
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iv A claimant who was employed as an engineering workstool-room fitter was,
with others, laid off because of astrike of crane men and slingers over their pay. It
was held that, although the tool-room fitters had an interest in the crane men's and
slingers' dispute, it was not a“direct” interest. See paragraph 8 for adiscussion of the
meaning of the phrase'direct interest' and compare R(U) 14/71, at paragraph 11 of which
the Commissioner said that the question whether a person is directly interested in a
trade dispute must always depend very much on the particular facts and circumstances
of each case; see also R(U) 1/84 Appendix 2, 1.3.8 viii below.

% Theclaimant, apaint-line operator at aBritish Leyland factory, lost employment
whenworkersin theassembly block withdrew their labour in consequence of a dispute
over pay. It washeld that the claimant’sremuneration could not be altered without an
alteration to the agreement under which he was employed and that hisinterest in the
strike assembly workerswasindirect. A claimant will have adirect interest in atrade
disputeif achangeinthetermsof hisemployment would occur without any act or event
breaking the chain of causation between the outcome of the trade dispute and the
change. Hisinterest will not be direct if some act or event must be interposed between
the outcome of the dispute and the occurrence of the change. See, in particular,
paragraphs 14-17.

Vi The claimant, an hourly paid worker at a Dumbarton factory, lost employment
from 28 August 1974 to 6 December 1974 because of a trade dispute between his
employer and certain craftsmen. An agreement involving wageincreasesfor craftsmen
and hourly paid workers at the employer’s Cumberauld factory was concluded on 5
October 1974. It seemed clear that similar wageincreaseswould have been giventothe
hourly paid workers at the Dumbarton factory but for the dispute with the craftsmen.
Shortly after that dispute was settled such increases were in fact given.

The Commissioner held that as the claimant’s future wages depended on the
settlement of the dispute with the craftsmen he had adirect interest in that disputefrom
28 August onwards and fell on be disqualified for receiving unemployment benefit
under the provisions of section 22(1) of the National Insurance Act 1965 (now section
19(1) of the Social Security Act 1975).

InWatt v. the Lord Advocate thelnner House of the Court Session, reversing the
decisionof theL ord Ordinary, reduced the Commissioner’ sdecisiononthe groundsthat the
claimant’ sinterest in the dispute was not adirect interest in the sensethat ‘ the outcome
of thedispute[was] likely to affect the claimant, not at anumber of removes, but virtually
automatically without further intervening contingencies’ (per Mr Commissioner Shewan
inR(U) 13/71,1.3.7iv above, quoted with approal by theL ord President). The Commissioner
had asked himself thewrong question andin so doing had acted ultravires. Also 18.5.11i,
below, andseeR(U) 13/71, 1.3.7iv above.

vii  Afoundry worker lost employment when hewaslaid off by reason of astoppage of
work which was due to atrade dispute at his place of employment. The dispute arose
following theintroduction of aseparate agreement between management and thefoundry
workers affecting the operation of an incentive bonus scheme. Previously all manual
workers participated in the same scheme and bonus payments were calculated on the
averageefficiency of theworksasawhol e; but under the separate agreement thebonuspaid
tofoundry workersfell to be cal cul ated separatel y and to be the efficiency of thefoundry
alone. Thisoperational changeresultedinariseinthebonuspaymentsbeing paidtothe
foundry workers. Thestoppagebeganwhenthedirect engineeringworkers, being dissatisfied
with and having given noticeto terminatetheir bonus scheme, withdrew their [abour in
pursuit of their demandsfor anew scheme. It washeld that the claimant wasnot directly
interested i nthe dispute becausethefoundry workerswoul d not havebeen directly affected
by any settlement reached with thedirect engineeringworkers. Any changesaffectingthe
foundry workers would not be automatic but would be brought about only by further
negotiation and agreement.
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Although all the workers were interested in the trade dispute about bonus payments
inageneral way, thiswasnot adirect interest. Aninterest will not bedirect if some act
or event must be interposed between the outcome of the dispute and the outcome of
the change. ‘ Directly interested’ relates to the trade dispute and not to the outcome of
that dispute: ‘direct interest’ applies to the subject matter of the dispute, and a direct
interest may arise even when there has been no resultant change. See R(U) 1/84 App.
2, 1.3.8 viii below.

viii A claimant did not escape disqualification for receiving benefit during a
stoppage of work due to atrade dispute at his place of employment by proving either
that he was not participating in, or wasnot directly interested in, thetrade dispute. The
provisions of section 19(1)(a) of the SS Act 1975 did not apply in the alternative; the
word‘or’ inthat sectionwasto beconstrued as‘ and’ . For afull summary of thisdecision
see 1.3.5. x above.

iX The claimant was one of 28 fleshers who stopped work on 2.5.84 following
disagreement with the company over rates of pay. Returning to the premises the
following morning they found the gates locked, and on 4.5.84 were given dismissal
noticesdated 2.5.84. Following ameeting on 6.8.84 between fleshersand management,
13 fleshers were re-employed but the claimant was neither invited to the meeting nor
offered re-employment. The Commissioner decided that the claimant had lost
employment on 2.5.84 asaresult of astoppage of work dueto atrade disputeat his
place of employment. But taking account of the full history of events the
Commissioner held that the claimant’s dismissal was a true one and not a
manoeuvre in the dispute, and that the claimant ceased to participate in or be
directly interested in the dispute, from the date of his dismissal (R(U) 5/86
followed).

8 Participating or directly interested in atrade dispute

i The claimant was employed as aripper at acolliery, but his normal work was
broughttoanend by astrikeof fillersat thecolliery. Alternativework wasavailablefor
him but he took no positive stepsto offer his services and it was held that he had not
discharged the onusof proving that hewasnot participating in the trade dispute.

i Theclaimant, arivet-heater, becameredundant asaresult of astoppage of work
dueto atrade dispute at hisplace of employment. Thedisputewas caused by riveters
striking for morepay. Onthebasisof established practiceit wasprobabl ethat thegranting
of theriveters' claimwould affect theearningsof therivet-heaters, hencetheir respective
earnings were inter-related. The claimant was held to be directly interested in the
dispute. At paragraph 9the Commissioner said that intermsof the statutethe onusis
clearly upon theclaimant to establish that heisnot directly interested in atrade dispute.
A mereabsenceof certainty that theclaimant’ sremunerationwill continueto be affected
proportionally by theratesof pay to thegradeswhich aredisputing their wagesratesdoes
not amount to proof that heisnot directly interested inthedispute. Seealso R(U) 25/56,
but compare R(U) 30/59 and see R(U) 1/84 App. 2, 1.3.8Viii below.

i TheBoilermakers Society, of which the claimant, who wasashipwright, wasnot
amember, wasin dispute with the management about work which the Society claimed
should betransferred from shipwrightsto platers. Membersof the Boilermakers Society
withdrew their labour, with the result that there was a stoppage of work by reason
of which the claimant | ost employment. It washeld by aTribunal of Commissioners
that, although the claimant did not participate in the dispute, he had a direct
interest in it since the work available for him would have been decreased if, as a
result of the dispute, certain work had been transferred
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to platers. A personwhose chances of employment are decreased hasadirect interest
inatrade dispute which relatesto the question whether he, or those whom he helped,
shall be assigned a certain type of work. See also R(U) 6/61 and R(U) 1/84 App. 2,
1.3.8 viii below.

iv A dispute arose as a result of a demand (with which the claimant was not in
sympathy) by employees of the company that the company’ s superannuation scheme
should no longer be compulsory. In the result there was a stoppage of work due to
atrade dispute, in consequence of which the claimant lost employment. Hewas held
to have a direct interest in the dispute because his legal obligation to continue to
contribute to the scheme (which was a term of contract of employment) stood to be
affected by the outcome of the dispute. See, in particular, paragraph 7. See also R(U)
1/84 App. 2, 1.3.8 viii below.

% The claimant lost employment by reason of a trade dispute at his place of
employment, but, of the matterswhich formed the subject of the dispute, the only one
which concerned him was a proposal to abolish the afternoon teabreak. It was held,
nevertheless, that the claimant was directly interested in the trade dispute because,
although his interest might in one sense have been ‘insubstantial’, the statute is
concerned with the nature of a direct interest and not with the magnitude of it. See
also R(U) 1/84 4/62, R(U) 4/65 and compare R(U) 18/58, 1.3.7 i, above, but see R(U)
1/84 App. 2, 1.3.8 viii below.

Vi A plater’ s helper lost employment by reason of a stoppage of work which was
due to a demarcation dispute between platers and shipwrights at the shipyard where
he was employed. The platers’ helpers took no part in the dispute, but the amount
of work which would in future be available for them depended upon the outcome of
it. It was held that the platers’ helpers were directly interested in the dispute. See
also Punton v. Minister of Pensions and National Insurance, 18.3.11i. See also R(U)
8/80, 1.3.8 vii, and R(U) 1/84 App. 2, 1.3.8 viii below.

vii A claimant worked for afirm of coachbuilders and was a member of one of 5
unions representing workers at the firm. Wage negotiations were carried out, in the
first instance, by local stop stewards of the 5 unions. If those negotiationsfailed to
produce an acceptable offer were continued by a works conference on which all 5
unions sat. The members of the conference were delegates and any offer was subject
to acceptance by the members of their respective unions. 1n 1978 an offer was made
which was referred to the various union members. Members of 3 of the unions,
including the claimant’ sunion, accepted the offer. The membersof theother 2 unions
rejected it. It was a condition of the offer that it be accepted by all the workforce.
Ultimately the dissenting unions accepted the offer, but before that their members
organised industrial action in an attempt to obtain an improved offer. Thisresulted
intheemployer laying off the entire workforce including the claimant for 2 days and.
The claimant claimed unemployment benefit for those 2 days and the question arose
whether he had adirect interest in which was admittedly atrade dispute. It was held
that he had. The fact that any improved offer would have had to be referred back to
the members of the 3 unions who had accepted the original offer did not prevent the
claimant’s interest from being direct. The words ‘virtually automatic’ used by the
Commissioner in R(U) 13/71 (1.3.7iv above) and approved by the Inner House of the
Court of Sessionin Watt v. The Lord Advocate (1.3.7 vi above) covered the position.
See R(U) 1/84 App. 2, 1.3.8 viii below.

viii  Directly interested in trade dispute - meaning of ‘directly interested’. A
claimant for unemployment benefit was one of a number of production workers
at afactory who were laid off following awithdrawal of labour by the factory’s
mai ntenance engineers concerning awage dispute. The production workers had
a different union from that of the engineers and a separate agreement with the
management. However, thefactual situation wasthat, if the engineers’ demand
was conceded by the employer, a similar concession would have to be applied to
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the production workers. The House of Lords, in reversing the decision of the Court
of Appeal and restoring the decision of the Commissioner that the claimant was
directly interested in atrade dispute and so disqualified for receiving benefit, held
that, wheredifferent groups of workers, belonging to different unions, areemployed
by the same employers at the same place of work, or possibly (although that did not
arise in the present case) at different but industrially linked places of work, and
there is a trade dispute between the common employers and one of the unions to
which one of the groups of workers belong, those in the other groups belonging to
other unions are directly, and not merely indirectly, interested in that trade dispute
provided that two conditions are fulfilled. The first is that, whatever may be the
outcome of thetrade dispute, it will be applied by the common employers, not only
to the group of workersbelonging to one union participating in the dispute, but al so
to the other groups of workersbel onging to the other unions concerned. The second
condition is that this application of the outcome of the dispute ‘ across the board’
should come about automatically as a result of one or other of three things: first,
acollectiveagreement whichislegally binding; or, secondly, acollective agreement
whichisnot legally binding; or, thirdly, established industrial custom and practice
at the place (or possibly places) of work concerned. See also R(U) 5/86, 1.3.5 x
above.

X The claimant’s union was in dispute with his employers regarding proposed
compulsory redundancies. Thesedid not affect the claimant, but he supported theunion
intheir dispute. It wasagreed that they should present the employerswith an ultimatum
towithdraw redundancy noticesby 20 April 1983, but no sanctionswere specified. The
claimant’ sfactory wasonholiday from9to 17 April 1983 inclusiveand on closeof work
on8April thefactory wasoccupied by someof thework force, led by some shop stewards.
Theclaimant did not approveor jointhisaction. Onor about 16 April theemployeeswere
advised by the employers not to return to work on the 18th until further notice. On the
evening of 18 April the claimant advised his employersthat he was not participating in
thestrikeand was prepared towork wherever requiredinany of their other factories. The
disputewaslater resolved andtherewasapartial returntowork by someof thework force,
including theclaimant, on 19 May, followed by afull resumption of work onthe26th. The
guestion in issue was whether the claimant was disqualified under section 19(1) of the
SSAct 1975 for receipt of unemployment benefit. The Commissioner accepted that the
claimant was not a person directly interested in the dispute for the purposes of that
section. On the question whether he was * participating’ in it he held that the stoppage
of work began on the morning of 18 April 1983; that where a person who has once
participated in the trade dispute maintains that he has ceased to do so, it is appropriate
to look at the situation when the stoppage of work causing the loss of employment
occurred; that the date of stoppage of work was the latest date by which any disasso-
ciation from previous participation in atrade dispute required to the established; and so
the claimant had to be regarded as participating in the trade dispute when the stoppage
began and suffer disqualification under the section. R(U) 4/79 (T) followed.

X A claimant did not escapedisqualificationfor receiving benefit during astoppage
of work dueto atrade dispute at his place of employment by proving either that he was
not participating in, or was not directly interested in, the trade dispute. The provisions
of section 19(1)(a) of the SSAct 1975 did not apply inthealternative; theword ‘ or’ inthat
sectionwastobeconstruedas‘and’. For afull summary of thisdecision see1.3.5x above.



Part 4: Misconduct

Section 20(1)(a) of the Act.
1 M eaning of misconduct

i The word ‘misconduct’ means simply such misconduct as would lead a
reasonable employer to terminate a claimant’s employment, but what kind of
misconduct would have that result much depend upon the nature of the particular
employment. Thus a road sweeper employed by a local authority who made an
unsuccessful charge of assault in a Magistrates’ Court against his supervisor was
dismissed by his employers but was held not to have lost his employment through
misconduct.

i Theword‘misconduct’ hasto beinterpretedinthelight of common senseand
not every breach of every trivial rule of an employer would amount to misconduct.
But apostman who was dismissed from the Post officefor breach of aruleforbidding
Post Office servants to bet by post was held to have lost his employment through
misconduct.

i It is not necessary that the acts or omissions relied upon as constituting
misconduct should always arise out of a person’s employment, and a person may
be guilty of such misconduct aswould induce or compel areasonable employer to
dispense with his services on the ground that he was not a fit person to hold his
particular employment. Thuswhere, astheresult of being convicted of driving his
own car after working hours while under the influence of drink, alorry driver lost
his employment through misconduct. See also infra 1.4.8 and R(U) 24/64, infra
1.4.8 iii.

iv ‘Misconduct’ implies an element of blameworthiness and, although it may
be constituted by mere carelessness, it isnecessary to discriminate between thetype
and degree of carelessness which may have to be put up with in human affairs and
the more serious type which justified withholding unemployment benefit on the
ground of loss of employment through aperson’ sown avoidablefault. Thedecision
must depend upon the facts of each case. The manager of a branch pharmacy was
discharged after cash shortages were discovered. He was found not guilty of
embezzlement but was held to have lost his employment through misconduct. See
also infra 1.4.7 (iii) and R(U) 17/64, infra 1.4.7 vi.

\% “Misconduct’ inthe sensein whichit isused in the context of the Act means
conduct whichiscasually, but not necessarily directly, connected with the person’s
employment, and, regard being had to therel ationship of employer and employee and
therightsand dutiesof both, canfairly be described asblameworthy, reprehensibleand
wrong. A man was dismissed from hisemployment with British Rail because of his
refusal to join atrade union. It was held, for the reasons given in paragraph 14-23,
that he had not lost his employment through misconduct. Seealsoinfral.5.2 vi and
1.7.1v.

141

R(U) 24/55

R(U) 24/56

R(U) 7/57

R(U) 8/57

R(U) 2/77






Unemployment benefit: misconduct

2 Absencefrom work

i An electrician was dismissed from his employment because of his persistent
absencefromwork without leave, and was held to have lost hisemployment through
misconduct. Duringaperiod of 17 weekshehad been absent from timetotimefor atotal
of 30 days.

i Anemployed personisexpected to do all hereasonably canto notify hisemployer
promptly of thereason for hisabsence from hisplace of employment, andto keep his
employer notifiedif theabsence continues. Thusacla mant who wasabsent through
illnessand by reason of domestic circumstances, but failed to explain thereasonsfor
hisabsence, washeld to havelost employment through misconduct.

i A claimant was held to have been guilty of misconduct when hedid not return
towork for 10 daysafter hisholiday had ended. Thereasonfor hisnot doing sowasthat
hewassick, but he gave no explanation to hisemployers.

iv A labourer wasdismissed from hisemployment, after previouswarnings, because
of unauthorised absencesfrom work without any reason being given. It wasaccepted
that the employment was harmful to hishealth and that he had absented himself so as
toattend the Employment Exchangefor the purpose of seeking more suitableemployment.
Nevertheless, it washeld that hisrepeated constituted misconduct. Compare R(U) 34/
52,infral.4.7i.

% A claimant was suspended from work by his employers for amonth because
of unauthorised absences. He was held to have lost his employment through
misconduct, but that the period of disqualification for the receipt of unemployment
benefit should be limited to the period of his suspension.

Vi A claimant was dismissed from his employment for overstaying his holiday
and an industrial tribunal found, under section 22 of the Industrial Relations Act
1971, that he had been unfairly dismissed. He was, nevertheless, held by the
Commissioner to have lost his employment through misconduct. The industrial
tribunal dealt with a different question from that raised by (what is now) section
20(1)(a) of the Act and their decision did not conclude any matter before the
statutory authoritiesunder that Act; nor weretheir findings of fact binding on those
authorities. See, in particular, paragraphs 14-15; and see also infra 1.4.10 iii.

3 Dishonesty

i A labourer was dismissed from hisemployment after being convicted of theft
and was held to have lost his employment through misconduct.

i A labourer was dismissed from his employment for stealing from a fellow-
worker and was held to have lost his employment through misconduct.
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4 Disobedience

i The refusal to carry out a reasonable order and disregard of the available
negotiating procedurefor the avoidance of trade disputes may amount to misconduct.

ii Disobedience of an order due to a genuine misunderstanding does not
amount to misconduct. Thus when, following an accident, a van driver was
instructed not to drive, but nevertheless did so and was dismissed, it was accepted
he had acted on a genuine misunderstanding and was not guilty of misconduct.

i On engagement a man was told by his employers that he would be required
towork areasonable amount of overtime. Herefused to do so when asked, although
he had ample warning, and offered no reasonable excuse for hisrefusal. He was
consequently dismissed from his employment and was held to have lost his
employment through misconduct. Hewaslegally obliged to work overtime and his
neglect to comply with his employers’ reasonable order amounted to misconduct.

5 Offensive behaviour

i A clerk wasdischarged asaresult of complaintsfrom colleaguesthat he used
obscene language and made improper remarks. The Commissioner said: ‘It cannot
be doubted that unseemly conduct, connected with an employment and deliberately
indulged in, which not unreasonably causes offenceto fellow-workers, constitutes
“misconduct’.... This has long been recognised under the analogous provisions of
the old Unemployment Insurance Acts.” The claimant was held to have lost his
employment through misconduct.
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6 Sexual offences

[ The claimant, who was employed as a gardener by alocal authority, lost his
employment as aresult of being convicted of a sexual offence under section 13 of the
Sexual Offences Act 1956 which he had committed outside working hours. It was held
that he had lost his employment through misconduct but that the period of
disqualification should be reduced. Asto which see 1.8.2 v below.

7 Unsatisfactory performanceof duties

[ A manwhowasemployed asathread tapper was dismissed from hisemployment
because, although the quality of his work was satisfactory, his output was below the
required standard. There was no evidence of deliberate or wilful negligence, but the
claimant was naturally a slow worker. Held, he had not lost his employment through
misconduct.

i The driver of a good vehicle damaged his vehicle and its load as a result of
negligent driving. It was found not to have been merely atrivial error of judgement
and he was held to have lost his employment through misconduct.

il The manager of a branch pharmacy was discharged following the discovery by
the management of cash stortages. And, although he wasfound not to have been guilty
of embezzlement, he was held to have lost his employment through misconduct.

iv Part of a claimant’s duty on night shift was to attend to frost fires, and it was
alleged that on one night he allowed them to go out. He admitted that one fire had gone
out, but saidthat hehad rekindleditimmediately. It washeldthat it had not been proved
that he had lost his employment through misconduct. See also 1.4.9 below.

% The night sister at ahospital was dismissed on the ground that, according to her
employers, shehad slept whileon duty and had failedto do her roundsandinstruct thenurses
workingunder her. Her alleged conduct, which shedenied, wasnot described inmoredetail
andtherewasno evidenceto support theallegationsmade against her. It washeldthat it
wasnot established that shehad |l ost her employment through misconduct. Seealso1.4.10
i and compareR(U) 10/63, 1.4.10ii bel ow.

Vi Aninsuranceagent admitted having lost £400 of hisfirm’ smoney, but gaveno proper
account of how he had lost it. The employers did not discharge him, but regarded the
employment ashaving beenterminated. It washeldthat hehad|ost hisemployment through
misconduct. If anemployeecannot account for hisemployer’ smoney, itisincumbent upon
himto providean explanationwhichisconsistent with theexerciseof duecare. Thefailure
to do so may justify an inference of carelessness of a type and degree amounting to
misconduct.

vii A warranty clerk wasdismissed from hisemployment for being under theinfluence
of drink. It washeld that ontheevidencethe claimant showed signsof drink to an extent
incompatiblewiththeproper performanceof hisdutiesandthat that amounted to misconduct
in the sense of section 20(1)(a) of the Social Security Act 1975 (whichisnot aquestion
between the claimant and his employer but one between the claimant and the insurance
fund). Local tribunals dealing with questions under section 20(1)(a) would do well to
avoid using the terms ‘proper dismissal’ and ‘unfair dismissal’. Local tribunals
imposing disqualification should also indicate that they have given consideration to
the period of disqualification having regard to the guidance given by a Tribunal of
Commissioners in decision R(U) 8/74, 1.8.1 viii below.

8 Actsunconnected with employment

[ A chartered accountant was dismissed when his employers|earned that he
had been convicted of an offence for fraud committed before he had commenced his
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employment withthose employers. Hewasheld not to bedisqualified for receiving
unemployment benefit on the ground that he had lost his employment through
misconduct. In general, the alleged act of misconduct must have been during the
period of the employment that was being foll owed, though not necessarily connected
with that employment. Compare R(U) 2/77, 1.4.1 v above.

i Behaviour outsideworking hours may berelevant whenitisbeing considered
whether employment has been lost through misconduct. But to justify
disqualification for receipt of unemployment benefit it must be proved (a) that the
claimant was guilty of industrial misconduct, and (b) that it was through such
misconduct that he lost his employment. Thus an airframe fitter was held to have
lost his employment through misconduct when he was discharged as the result of
a complaint about his drunkenness outside working hours while lodging in the
premises of one of hisemployers’ customers. See also R(U) 20/59, paragraphs 10
et seq.

i A busdriver was convicted of an offencein connection with aprivatevehicle
and was disqualified for holding a driving licence for 6 months. His licence was
restored after one month and he then resumed his employment. It was held that he
had incurred disqualification for receiving unemployment benefit for a period of
6 weeks on the ground that he had lost his employment through misconduct. See,
in particular, paragraphs 6-8. See also R(U) 7/57, 1.4.1 iii above.

iv A man was convicted of a sexual offence committed outside working hours
and was held to have been guilty of industrial misconduct. Whether a sexual
offence committed outside the person’s employment constitutes misconduct is a
question of fact. See paragraph 11 and see also the Commissioner’s observations
at paragraphs 13-14; and see also 1.4.6 i above.

9 Proof of misconduct

i It is not necessary that a person who has been tried for an offence in a
Magistrates’ Court should have been convicted of that offence in order to prove
that he lost his employment through misconduct. It is the duty of the statutory
authorities to make up their own minds as to what constitutes misconduct in an
industrial sense irrespective of what conclusions may have been reached by
employers or by the court. See also R(U) 2/74, 1.4.2 vi above.

i The onus of proving misconduct ison those who allegeit, and it must be clearly
proved. The proof is not restricted to such evidence as would be admissible in a court
of law and hearsay evidence may be accepted. Itsvalue should, however, be carefully
weighed; particularly when a claimant denies the facts relied upon as showing
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misconduct, the most direct evidence of those facts should be adduced. See also
R(U) 12/56, paragraphs 8 and 10; R(U) 7/61; and compare R(U) 10/63.

ii A claim for unemployment benefit was disallowed by alocal tribunal onthe R(U) 2/81
basis of the claimant’ s misconduct. Evidencethat herefused to commence hisduties

of employment at the required time conflicted. The burden of proving a case of

misconduct lies with those who allege it. Misconduct has not been proved. Benefit

was payable. R(U) 3/80 referred to.

10 Evidence of misconduct

[ The dismissal of anight sister at a hospital for what was alleged to have been R(U) 7/61
unsatisfactory conduct was confirmed by the hospital management committee after
ahearing at which she had been present and assisted by her trade union representative.
The secretary to the hospital management committee declined, however, to provide
information to be put before the statutory authorities. The allegations were denied
by the claimant and were not supported by evidence brought before the statutory
authorities. The decision of the hospital management committee could not, initself,
be taken as evidence establishing misconduct. For, even if the findings of fact had
been given upon which the committee’s decision was based, it would have been
desirable that the most direct evidence of the facts in question should have been
adduced. Thereisno parallel between a conviction for an offence by a court of law
and the findings of a body such as the hospital management committee.

i A police constable was required to resign from his employment when hewas R(U) 10/63
found guilty of an offence after proceedings taken under the Police (Discipline)

(Scotland) Regulations 1952. He consistently denied the charge, but it was held that

he lost his employment through his misconduct. A finding by the Chief Constable,

after police disciplinary proceedings, that an accused person has committed certain

acts constitutes very cogent evidence that he committed those acts. It is more

comparable to the finding of a court of law than to the finding of a body such as a

hospital management committee. Evidence was also given for the Commissioner by

his senior police officer.

i A man who was said to have overstayed his holiday was dismissed by his R(U) 2/74
employers, but it was found by an industrial tribunal that he had been unfairly
dismissed within the meaning of section 22 of the Industrial Relations Act 1971. It
was held that he had lost his employment through his misconduct and overstaying
his holiday. The decision of the industrial tribunal was conclusive of the matter it
decided, but did not conclude any matter before the national insurance statutory
authorities. Further, theindustrial tribunal’ sfindings of fact were not binding on the
statutory authorities, although there was evidence on which those authorities could
act. Findingsof fact reached after inquiry by ajudicial authority are cogent evidence
on which the statutory authorities can act, but, in general, where the claimant and the
employers are both parties to proceedings, it is more likely that facts will be fully
investigated than in proceedings for the statutory authorities to which the employer
isnot aparty. Statutory authorities are not, however, bound to decide the factsin the
sameway astheindustrial tribunal. Paragraph 14. Seealso R(U) 10/54, and R(U) 24/
55. And compare R(U) 5/74.
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Section 20(1)(a) of the Act.
1 Voluntarily leaving

i An actor and others in a repertory company issued an ultimatum that if
certain demands were not met they would leave the company. They were treated
by the directors as having given notice and the claimant was held to have left his
employment voluntarily.

ii Itisan established principle of unemployment insurancelaw that, if aperson
deliberately and knowingly actsin away which makesit necessary for hisemployer
to dismiss him, he may be regarded as leaving his employment voluntarily. A
woman who was employed as a canteen assistant, subject to satisfactory medical
examination, refused to have an X-ray examination and in consequence was given
notice by her employers. It was held that she left her employment voluntarily.
Compare R(U) 7/74.

i A woman whose request for leave of absence from her employment was
refused by her employers nevertheless took the day off. When her employers
complained she gave notice, to take effect 3 days later, but was told to go at once.
It was held that her actions amounted to |eaving her employment voluntarily. See,
in particular paragraph 9.

iv A claimant may, in certain circumstances, properly be held to have left his
employment voluntarily notwithstanding that, in form, the employment has been
terminated by the employer, sincetherearevariouswaysinwhich an employee may
invitedismissal. If it appearsthat, in accordancewith hisown desires, he hasbrought
about the termination of his employment he may properly be held to have left
voluntarily. Similarly an employeewho bringsabout hisown discharge by failing or
refusing to implement the conditions of hisemployment may also be heldto haveleft
hisemployment voluntarily. Seealsoinfral.5.4.

% A man gave noticeto terminate hisemployment, but subsequently realised that
he had acted hastily and foolishly and he then sought to withdraw hisnotice. Hewas
not allowed to do so by his employers and was held to have voluntarily left his
employment.

vi A woman gavefour weeksnoticeto her employer. Thefollowing day theemployer
asked her toleavethenext day. Thewoman had terminated her employment when shegave
notice, and thisamounted to voluntarily leaving. Thiswasnot affected by her employer’s
later action (whether thiswas viewed as not requiring her to work out her notice, or as
counter-notice). For another synopsis of this decision see 1.8.2 ix.

2 Did not leave employment voluntarily

i A claimant cannot be regarded as having left his employment voluntarily without
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just just cause if he is discharged for refusing to pay his trade union subscription.
Compare R(U) 9/59, 1.5.2 iii below.

i A civil engineer was awaiting trial for acts committed before his current R(U) 1/58
employment began and by agreement with hisemployers he ceased work pending the

result of thetrial. Hewas convicted and did not return to his employment. Held, he

did not leave his employment voluntarily but merely anticipated a decision by his

employers to dismiss him.

i A manwasdischarged after ayear’ semployment because herefusedtojoinhis  R(U) 9/59
employer’s superannuation scheme. It was not shown that, on engagement, he was

made aware that he would be expected to do so and it was held that, although he

invited discharge, he could not be regarded as having left voluntarily.

iv A man was held to have had just cause for leaving his employment voluntarily R(U) 4/73
when he gave up ‘... what had amounted to perhaps | ess than half-time employment,
which ... cannot have looked to him anything but precarious, for the chance, which
fairly soon materialised, of other employment which wasfull-time’. (See paragraph
5.) Thechangehe sought wasnot from secureto precariousemployment but wasfrom
partial employment, relying upon the National Insurance Fund for benefit and credits
during more than half the year, to full-time employment as a contributor not relying
ontheFundat all. R(U) 20/64, 1.5.4ii and R(U) 4/70, 1.5.4iii below, distinguished.

v The written terms of the claimant’s employment made no reference to a R(U)7/74
requirement to work overtime, but after starting work he wastold by the foreman that

he was expected to do overtime on every working day. He refused to do so and also

refused to accept other work which did not involve overtime working. He was then

given aweek’snotice. Held, although the claimant could have avoided dismissal by

acceding to hisemployer’ swishes, he had not acted in such away asto repudiate his

contract of service and had not, therefore, voluntarily left his employment.

Vi A man who was dismissed from his employment with British Rail becausehe R(U) 2/77
refused to becomeamember of atrade unionwasheld, for thereasonsgivenin paragraphs

24-27, not to havevoluntarily left hisemployment without just cause. Seealso1.4.1v

aboveand 1.7.3 below.

vii A claimant who volunteers for redundancy may be afforded the protection of R(U) 3/91
section 20(3A) of the Social Security Act 1975 and thereforeshall not bedeemedto have
left their employment voluntarily. “Dismissal” insection 20(3A) coversany situation
wherethe employer, in anticipation of future redundancies, hasmadeit clear that some
employees must leave the employment. If the claimant and the employer then come
to some mutual agreement asto when and on what terms the claimant |eaves then that
isacase of dismissal under section 20(3A). The existence of amutual consent to the
employee being a volunteer for redundancy or to leaving at a particular date, even
if the employee could have worked alittle longer or need not have volunteered does
not prevent such an employee from being able to take advantage of section 20(3A)
of the Social Security Act 1975.

3 Onusof proof

i It isfor those who assert that a person has voluntarily left hisemployment to  R(U) 20/64
proveit, but the onus then shiftsto the claimant to show that he did not leave without  (T)

just cause. In other words, the claimant must prove that he had just cause for

voluntarily leaving his employment. Both matters must be proved on a balance of
probabilities. See paragraph 7 and 1.5.8 ii below.
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4 What, in general, constitutesjust causefor voluntarily leaving employment

i A person is not, in general, justified in giving up his employment unless he is
reasonably assured of obtaining other employment without appreciable loss of time.

i Itisnot sufficient for a person to prove that he acted reasonably, in the sense of
acting reasonably in his own interests, since the interests of the National Insurance
Fund and other contributors have to be taken into account aswell. The notion of ‘just
cause’ involves acompromise between the rights of the individual and the interests of
therest of the community. (para. 8) Itisnot practicableto lay down any hard and fast
ruleto guidethestatutory authoritiesasto the precise circumstancesin whichjust cause
or not just causefor leavingisshown, for each case must depend uponitsown particular
circumstances. (para. 9) Seealso para. 10-16 where circumstances which may justify
a person’s leaving his employment are considered by a Tribunal of Commissioners.

i The primary purpose of the Unemployment Insurance Scheme is to insure
against unemployment involuntarily incurred, and it isimplicit in it that each insured
person has a duty to all the other contributors to the Unemployment Insurance Fund
not to incur unemployment by hisown conduct. The phrase‘just cause’ isindefinable,
and whether ‘just cause' is established in any given case depends on the precise
circumstances of that case (para. 15). See also 1.5.8 iii below.

5 Just cause accepted: domestic considerations

i A man aged 61 lived and worked 70 milesdistant fromwherehiswifelived. His
wife was 68 years of age and in poor health and lived alone. He left his employment
voluntarily in order to be with her, and it was accepted that he had just cause for doing
so.

i A married woman left her employment voluntarily in order to join her husband,
who was in the Army and had been posted to a new station where, it was expected, he
would remain for some time. Held that she had just cause for voluntarily leaving her
employment.

i A school teacher lived with hiswife and 4 childrenin atied cottage which they
occupied asaresult of hiswife’ semployment asacook at amanor house. The claimant
left his employment in order to look after the youngest child while hiswife was away
following her employment, on which occupation of the tied cottage depended. Held,
the claimant had just cause for voluntarily leaving his employment.

iv A manwas heldto have had just casefor voluntarily leaving hisemployment
when he moved out of 2 attic roomsin which hewasliving with hiswife and year-old
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baby into a house which wastoo far from his place of employment to enable him
to go there every day.

% A painter who lived and worked in England left his employment to go to R(U) 32/59
Scotland, where his father was dying. He made enquiries of his employers before

|eaving about re-employment on hisreturn, but in the event there was then no vacancy

for him. The enquiries he made before he left his employment were held to be

tantamount to asking for leave of absence, so that he had just cause for voluntarily

leaving his employment.

Vi A womanwho gave up her job to accompany her husband on anoverseasposting  R(U) 2/90
with the armed forces had just cause for voluntarily leaving her employment (Social @)
Security Act 1975, section 20(1)(a)(i)). Thewifeof amember of thearmed forces might

establish just cause for voluntarily leaving her employment provided that she leaves

that employment no earlier thanisreasonably necessary in order to arrange her own and

her family's affairs. See also 1.2.3 xiii, 1.5.5ii and 19.2.5 vii.

6 Just cause accepted in casesrelating to employment and business matters

i An apprentice was instructed by his trade union to leave his employment CU 248/49
because he was not being paid enough or at the correct rate. Held, that the mere fact

that he had been instructed by his union did not, in itself, constitute just cause for his

leaving his employment voluntarily, but it was nevertheless accepted that he had just

cause for doing so on the ground that he had a grievance of his own which the union

had been trying to remedy.

i A piece-worker refused to accept the changein thetermsof hisemploymentand R(U) 15/53
wassummarily dismissed by hisemployers. Thechangewould have meant asubstantial

reduction of hisweekly earningsandit washeld that by refusing to accept thenew terms

he had brought hisemployment to an end, but that, ashe had not been given areasonable

opportunity to consider the matter, he had just cause for doing so.

i The claimant, a man aged 52, was a director and manager of acompany which R(U) 25/52
was in financial difficulties. Another company agreed to purchase all the shares, but

during the negotiationsit transpired that the prospective purchasers were not prepared

to allow the claimant to remain on the board or continue to employ him on the terms

onwhich he had formerly been employed. 1n consequence he would have had security

for no more than 12 months and no reasonable future prospects. He was held to have

had just cause for voluntarily leaving his employment.

iv. Anelectrician left his employment rather than yield to pressure to join atrade R(U) 38/53
union. It was held that he had just cause for voluntarily leaving his employment.

v A claimant whose usual employment was as a waiter agreed to help out at a R(U) 40/53
holiday camp until hisservicesasawaiter wererequired. Hewasthen put on different

unskilled work and left of his own accord to seek work as a waiter, which he soon

obtained. The principle that a man ought to be reasonably sure of obtaining fresh

employment beforeleaving that which he had was accepted, but it was neverthel ess

held that the claimant had just cause for voluntarily leaving his employment since

it was not of a suitable kind and was a mere stop-gap or makeshift.
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Vi An apprentice electrician was held to have had just cause for voluntarily
leaving hisemployment when he refused to do some work which hisemployer had,
in effect, admitted was outside the scope of his apprenticeship. He was given the
choice of obeying the order to do the work or leaving, and he chose the latter
alternative. See, in particular, paragraph 8.

vii It hasalwaysbeen accepted that a person should be encouraged to take ajob
ontrial inthehopethatitwill suit him. Accordingly amanwho resigned asatrainee
office manager after 6 weeks of a probationary course of 6 months because he
considered he was not suited to the work, and that it would be unfair to his
employersto continue training him, was held to have acted in a reasonable manner
and to have had just cause for voluntarily leaving his employment.

viii A manwasheldto havehadjust causefor leaving hisemployment voluntarily
when he gave up ‘... what had amounted to perhaps rather less than half-time
employment, which ... cannot have looked to him anything but precarious, for a
chance, which fairly soon materialised, of other employment which wasfull-time’.
See paragraph 5 and 1.5.2 iv above.

7 Just cause not accepted: domestic consider ations

i A girl aged 21 voluntarily left her employment because her parents, with
whom she lived, were moving to a new district and would not agree to her living
on her own. It was held that she was of an age at which, under suitable conditions,
she could reasonably be expected to live away from home, at any rate until such
time as she had obtained a situation in the place to which her parents had gone, and
that she had not had just cause for voluntarily leaving her employment.

i A Post Office telephonist resigned from her employment when she got
married and drew her marriage gratuity, which was payable to her only if she left
the service. She had hoped to be re-engaged in atemporary capacity, but the Post
Officewas not then re-engaging employeeswho had resigned. It was held that she
had not shown just cause for voluntarily leaving her employment since she took
the risk of unemployment for her own financial gain.
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8 Early retirement

[ A man could have remained in his employment until he attained the age of
65, but elected to retire at the age of 60 and take superannuation allowance. It was
held that he had voluntarily left his employment without just cause. The question
was not whether it was reasonable and proper for him to retire on pension; it was
whether it was reasonable, if he did so, to be paid unemployment benefit.

i A police sergeant retired after 25 years’ service although it would have been
open to him to remain in the Police Force for several yearslonger. At the time of
hisretirement he was living in his own house, which he had arranged to buy ayear
previously, and found it difficult to travel to and from his place of employment
because he had recently been transferred. Before retiring he had consulted several
prospective employers and he began other employment about 2 weeks later. It was
held by a Tribunal of Commissioners that the claimant had voluntarily left his
employment without just cause. See also 1.5.3 i above.

i A policeinspector retired from the Police Force at the age of 51 when he had
qualified for his national police pension by completing 30 years' service. The
compulsory retirement age for aninspector was 55, but if the claimant had continued
to serve after completing 30 years' service it would have been financially less
advantageousto him. It washeldthat hedid not havejust causefor voluntarily leaving
hisemployment whenhedid. Seealso 1.5.4iii above.

iv In determining under section 20(1)(a) Social Security Act 1975 whether a
claimant hasjust cause for voluntarily leaving his employment and thereby avoids
disqualificationfor receiving benefit, itisnot for the statutory authoritiesto conclude
that because certain arrangementsareinthe publicinterest the claimant hasjust cause
for hisaction. A claimant could have retained employment asaschool teacher until
65 but retired at 62 in responseto an offer or early retirement by hislocal education
authority which certified hisretirement wasin theinterests of the efficient discharge
of theeducation authority’ sfunctions. Ingiving up hisemployment hehad noreasonable
prospects of alternative employment. In the absence of other reasons for leaving
employment ‘just cause’ for doing sowasnot established. R(U) 26/51 referredto. R(U)
3/81 affirmed by Court of Appeal, sub nom. Creweand othersv. SSCommissioner [1982]
1WLR 1209; [1982]2 All ER 745 CA; [1982] ICR 706; R(U) 3/81. Appendix. Seealso
R(U) 1/83 below.

% A civil servant was asked by his employer to retire under a special early
retirement scheme. Heagreed to do so and, when he claimed unemployment benefit,
the question arose whether he had left his employment voluntarily within the
meaning of section 20(1)(a) of the Act. The Commissioner held that because he had
acceded to the request made to him to retire under the premature retirement scheme
he should not be regarded as having left his employment voluntarily within the
meaning of that section (paragraph 9). R(U) 3/81 distinguished.

9 Just cause not accepted in casesrelating to work and business matters

[ The claimant left his employment voluntarily because he considered it to be
beyond his ability although his employer was not dissatisfied with hiswork. He
also produced some evidence of physical disability, but it was held that he did not
have just cause for voluntarily leaving his employment. See, in particular,
paragraph 9 asto considerationsfor relating to physical disabilitiesto betaken into
account.

ii The claimant left his employment with a non-union firm because of an
objection by his trade union to demarcation of duties. He was a skilled carpenter
and, after returning towork after an absence dueto sickness, hefound that a cabinet
he had been making had been finished by an unskilled man. Held, he had
voluntarily left his employment without just cause.
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i The claimant, an established civil servant, gave up his employment
voluntarily to seek work as a social worker. He was unemployed for 4% months
before he obtained such employment. He contended that he had just cause for
leaving his employment voluntarily because he served the public interest by going
to work with the mentally handicapped. The Commissioner, referring to the Court
of Appeal’ sdecisionin Crewev. Anderson (see R(U) 3/81 above) to the effect that
general public interest could not constitute just cause, held that the claimant did
not have just cause. For another synopsis of this decision see 1.8.2 viii below.

10 Trial Period

i A manwho left hisemployment voluntarily after the end of hissixth working
week was held not to be assisted by the trial period provision (Social Security Act
1975, section 20A and Social Security (Unemployment, Sickness and Invalidity
Benefit) Regulations 1983, regulation 12G). It was held by the Commissioner that
in considering thetrial period reference should not be madeto ‘working week’, but
the definition of a week in Schedule 20 of the Social Security Act 1975 (ie a
calendar week commencing with Sunday) applied to “week” asused in section 20A
of that Act and regulation 12G of the Social Security (Unemployment, Sicknessand
Invalidity Benefit) Regulations 1983.



Part 6: Refusal of suitable employment

Section 20(1)(b) of the Act.
1 Onus of proof

i Itisfor the insurance officer to show initially that a situation is suitable for
aperson, but if aprimafacie case of suitability ismade out the burden of proof shifts
to the claimant to displace it. See, in particular, paragraphs 12-14. And see R(U)
9/64, infra 1.4.2 iv, paragraph 11.

i An electrician was notified of a vacancy for a maintenance electrician, but
refused to fill up aform which he was required to do prior to being interviewed by
the prospective employer. He alleged that the work was of a type he was not
competent to do, but it was held that by neglecting to go for an interview he had
not displaced the prima facie case of the suitability of the situation.

2 Suitability of employment

i A man who had been a supervisor in afirm in London went to Birmingham
in the belief that he had secured employment there, but it did not materialise. Ten
days later he was offered a post at a monthly salary, but refused it because he was
short of money and wanted a situation in which he would be paid weekly. Held, it
was proper to consider whether the offered employment compared favourably with
his former employment and that, on that basis, the situation offered could not be
regarded as suitable after only 10 days’ unemployment.

i Whether, in a particular case, a situation offered is in suitable employment
must be judged in thelight of the circumstances at the time of the offer, and the fact
that the restrictions imposed by the claimant had in the past been properly
reasonable, though arelevant consideration, is not conclusive. A married woman,
after being employed part-timeasatailor’ sfinisher for 15 years, had been unemployed
for over 3 months when she refused full-time similar employment because of her
domestic responsibilities. It was held that her restrictions on hours of work were
not reasonable in view of her domestic circumstances and past record and that she
was entitled to alonger timein which to find employment comparabl e to that which
she had lost after 15 years’ service.

i After being unemployed for 3 months aformer rubber millroom worker who
was unfit for heavy work refused employment as aweaver at awage which wasthe
agreed rate for thejob. One of hisreasons for such refusal wasthat his net income
would have been £1 a week less than he was receiving by way of unemployment
benefit, national assistance and the value of the milk tokens. It was held by a Tribunal of
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Commissioners that the offered employment was not unsuitablein hiscase. Seealso
R(U) 15/62.

iv The effect of (what is now) subsection (4) of section 20 of the Act isthat, prima
facie, employment in an occupation other than the claimant’s usual occupation is not
suitable, but that under the concluding words of subsection it may be deemed not to be
unsuitable after ‘the lapse of such an interval from the date on which he becomes
unemployed as in the circumstances of the caseisreasonable’. On the facts of the case
aTribunal of Commissionersheld that aperiod of 3 weekswastoo short atimeto enable
it to be said that asituation asavan driver salesman was not unsuitable for the claimant,
whose occupation had formerly been a superintendent storekeeper.

% A joiner who had been unemployed for 15 weeks refused to take employment in
his usual occupation with a building firm because he would not have been allowed to
have tea-breakswithout loss of pay. He contended that the offered employment was not
suitable for him on the ground that the conditions of it were less favourable than those
which he might reasonably expect to obtain (see section 20(4)(b) of the Act). Itwasheld,
for thereasons given in paragraphs 11-14, that the offered employment was suitable for
theclaimant.

vi A man who wasunemployed for 42 months had been employed for many yearsas
a sheet metal worker and had recently been doing skilled work. Herefused to apply for
asituation asasheet metal worker at awagewhich, for thefirst 4 weeks, would have been
far below the agreement rate. 1t was held that the offered employment was unsuitablein
theclaimant’ scase. Section 22(5) of theNational Insurance Act 1965 (now section 20(4)
of the Act) did not provide a definition of suitability, but describes three sets of
circumstancesin which employment is not suitable and one in which it may be found to
besuitable. If none of the circumstances apply the statutory authorities are freeto make
their own decision. See, in particular, paragraphs 9-16.

3 Good causeaccepted for therefusal or failuretoapply for suitableemployment

i After 10 days unemployment ayoung singlewoman, afactory worker, refused to
apply for unskilled factory employment in afar distant town because she lived with her
aged and invalid mother who depended upon her financially. She had previously had
steady employment in her owntown and after 22weeks she obtai ned further empl oyment
inthat town. It was held that in the circumstances, particularly in view of the very short
spell of unemployment, the claimant had good cause for refusing to apply for the offer
of employment. At paragraph 5 of the decision the Commissioner said that if the
claimant’s spell of unemployment had been much longer the question of good cause
might have had to be considered on aradically different basis and such matters as the
extent to which her mother wasphysically dependent upon the claimant’ sserviceswould
have been of greater moment.

i A furniture upholsterer who had been employed by the same firm for anumber
of yearswas on short-term working. He was offered temporary full-time employment in
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the same occupation with another firm, but refused to apply for it. Held, for the reasons
given in paragraphs 7-8 of the decision, the claimant had good cause for his failure to
apply for the situation.

ii A married woman who had been unemployed for 9 months refused to apply for
employment which began at 7.15 am. each day because she had a young baby. Her
mother-in-law wasableto ook after thebaby from9a.m. t05.30 p.m. daily, but that made
it impossible for the claimant to accept employment which began before 9 am. It was
held that, in the circumstances, she had good cause for refusing the offered employment.

4 Good causenot accepted for refusal or failuretoapply for suitableemployment

i A married woman refused employment because her prospective employer would
not allow her time off to prepare a mid-day meal for her husband and son and was held
tobedisqualifiedfor receiving unemployment benefit for 6 weeks. A marriedwomanwith
domestic responsibilities who wishes to work outside her home must be prepared to
accept employment on the terms generally recognised by employers.

i A registered disabled person, aged 60, refused to apply for employment as a desk-
chair attendant because he was afraid of becoming a seasonal worker. It washeld that he
did not have good cause for his refusal or failure to apply for that situation.

i A woman who had been unemployed for 9 months would not accept an offer of
suitable employment unless her prospective employer agreed to give her 3 weeks
holiday within amonth of commencing employment. Held, she did not have good cause
for refusing an offer of suitable employment.

iv A manlost employment by reason of astoppage of work at hisplaceof employment.
Some 3 months later (the stoppage of work having been treated as being ended, and the
claimant having been in receipt of unemployment benefit for approximately 6 weeks) he
refused an offer of suitable employment with another firm. Held, the reason given in
paragraphs 29-35 of the decision that the claimant did not have good causefor hisrefusal
of the offer of suitable employment.

% Anunemployed stonemasonwholivedinacountry district refused to do haymaking
for 2 weeks on the ground that it was not his trade and because he thought it might
prejudice his prospects of obtaining work in histradeif hetook the offered employment.
Held, that he had not shown good cause for refusing suitable employment.

Vi A plumber refused an offer of employment in his own trade on the ground
that in the past he had been permitted, for medical reasons, to seek his own
employment. Held, the offered employment was suitable and the claimant had
not shown good cause for refusing it.

1.6.3-4
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vii A man was offered employment as a ship’s plumber at a place over a hundred
miles away from where he lived at a wage was in accordance with the generally
accepted rate. He refused to accept the situation on the ground that no subsistence
allowance was payable, although it subsequently transpired that the employers
paid a subsistence allowance notwithstanding they were under no obligation to do
so. It was held that the claimant had not shown good cause for hisrefusal to apply
for asituation in suitable employment and that the question of good cause must be
determined in relation to the terms of employment as represented to the claimant.
If those terms were such that thereis no good cause for refusal itisimmaterial that
they are less favourable than the actual conditions of employment. At paragraph
6 of the decision the Commissioner said that the crucial question iswhether thejob
as offered to the claimant was such that he had no good cause for refusing it. The
‘good cause’ must be determined, in other words, in relation to the terms of
employment as represented to the insured person.

viii A married woman aged 21 refused to apply for employment at a Royal
Ordnance Factory on the ground that it would be too dangerous. Held, she did not
have good cause for refusing to apply for a situation in suitable employment.

i X Anunmarried labourer aged 22, who lived in Shetland, was unemployed for
7 months and had no prospect of further employment. He was offered, but refused
employment asan unskilled worker some 750 milesaway from hishome. It washeld
that he had failed to show good cause for refusing a situation which could not be
regarded as unsuitable in his case.

X A man who had been unemployed for 3 months refused to take employment
in adifferent trade at a wage which was at the agreed rate. One of hisreasons for
such refusal was that if he took the job his net weekly income would be less than
he was receiving by way of unemployment benefit, national assistance and the
value of the milk tokens. Held by a Tribunal of Commissioners that the claimant
did not have good cause for refusing an offer of suitable employment. Seealso1.6.2
ii.



Part 7: Neglect of reasonable opportunity of
suitable employment

Section 20(1)(c) of the Act. (See also as to suitability of employment, supra 1.6.2).
1 Neglect

i A woman who had been unemployed for 9 months was held to have neglected to
avail herself of areasonable opportunity of suitable employment when she refused to
accept an offer of employment unlessthe prospective employer would give her 3 weeks’
holiday within a month of starting work.

i An electrician was notified of avacancy for amaintenance el ectrician but refused
tofill up aform preparatory to having an interview with the manager of the prospective
employers. It was held that by neglecting to interview the employer he had not shown
that the employment was, as he alleged, unsuitable for him.

ii A man went for an interview with aprospective employer in adirty and unshaven
state and, asaresult, was not engaged. It was held that the claimant’ s attitude amounted
to neglect to avail himself of a reasonable opportunity of, suitable employment.

iv A manwho for someyearshad been employed asateacher refused to register with
the General Teaching Council for Scotland and, in consequence was given notice of
dismissal. It washeld that he had neglected to avail himself of areasonable opportunity
of suitable employment.

% A man who was dismissed from his employment with British Rail because of his
refusal to join atrade union did not, for the reasons given in paragraphs 28-37, neglect
toavail himself of areasonableopportunity of suitableemployment. Seealsosupral.4.1
v and 1.5.2 vi.

1.71
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Part 8: Period of disqualification

1 General consider ations

i The commencing date of aperiod of disqualification should normally bethe day
following the end of employment. But where aclaimant hasreceived, or been entitled
to, benefit, disqualification should begin on thefirst day of the benefit week following
the date of the decision. See also C.U. 155/50 and R(U) 35/53, infra 1.8.1 iv.

i The object of the provision for disqualification is not to punish the insured
person, but to protect the National Insurance Fund from claims which the insured
person has brought upon himself by such misconduct as might have been expected to
lead to dismissal. It followsthat the fact that the insured person may have been fined
or imprisoned for his offence is not in itself a reason for reducing the period of
disqualification. On the other hand, all the circumstances of the particular case must
be taken into account, including the question whether the claimant ought to have
realisedthat what hewasdoinginvolved arisk of dismissal. (Thesameprinciplewould,
presumably, apply in cases of voluntarily leaving without just cause and in cases of
disqualification under paragraphs(b) and (c) of section 20(1) of theAct.) (SeealsoR(U)
8/74, infra 1.8.1 viii, paragraph 16.)

i The statutory authorities have a discretion as to the length of the period of
disqualification, subject to alimit of 6 weeks, but they should exercise the discretion
judicially and, unlessthere are mitigating circumstancesin the nature of the misconduct,
they should notimposeadisqualificationwhichineffect affordsnoreal protectiontothe
National InsuranceFund. SeealsoR(U) 8/74,infra1.8.1viii.

iv When aworkman was dismissed for misconduct and received wages for 4 days
following the day of his dismissal it was held, following decision C.U. 155/50, that
disqualification was correctly imposed from the fifth day; that isto say, the day after
the last day for which the claimant received payment from his employers.

% Disqualification under (what isnow) section 20(1) of the Act should beimposed
for an unbroken period.

Vi Thefact that a person who haslost his employment through misconduct would
probably have been dismissed on alater, though undetermined, date is not a ground
for imposing less than the full statutory period of disqualification.

vii  The obtaining of other employment after being dismissed for misconduct, or
having voluntarily left employment without just cause, does not operate to reduce the
period of disqualification if there is further employment within the 6 weeks of the
termination of the first employment.

viii  Held by a Tribunal of Commissioners: (a) the statutory authorities have a
complete discretion asto the period of disqualification to beimposed (subject to the
maximum statutory period of 6 weeks), but thediscretion must be exercisedjudicially
and all the circumstancesrelevant to the question of whether disqualification should
be imposed at all should be taken into account (paragraph 16); (b) disqualification
for the maximum statutory period of 6 weeks is not necessarily appropriate only in
the most serious cases; references to disqualification not being a penalty have been
misunderstood (paragraph 16), compare C.U. 190/50, supra 1.8.1ii; (c) thereference
to the burden of proof in paragraph 3 of R(U) 17/54 iserroneous (paragraph 18); (d) the
dictum of the Commissioner at paragraph 7of the decision on Commissioner’ sfilesC.U.
273/73 is approved (paragraph 20). (In the unnumbered decision referred to the
Commissioner pointed out that the Act says nothing about the insured person
having to prove mitigating circumstances and that the exercise by the statutory
authorities should not be fettered by a
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‘burden of proof’ approach. Thestatement that if there are mitigating circumstances
the determining authority should impose disqualification for a period less than the
maximum isnot materially different from the statement that they should choosethe
period in accordance with the merits of the case. The correct approach isto adhere
firmly to the statutory language, regarding each case as one in which a sensible
discretion hasto be exercised in such manner asthe justice of the case may require.)

2 Disqualification for lessthan the maximum period

i When agoodsvehicledriver was dismissed for misconduct after damaging his R(U) 13/53
vehicle and load through negligent driving it was held, for the reasons given in
paragraph 13 of the decision, that there were mitigating circumstances which
justified a shorter period of disqualification than the maximum. see 1.4.7 ii, above.

i A claimant voluntarily left his employment without just cause, but it was R(U)5/54
ascertai ned that theemployment wouldin any casenot havelasted for morethan 3weeks.

Held, that he should not bedisqualified for receiving unemployment benefit for morethan

3weeks. (Maximum period of disqualificationwas6 weeks).

i A manwasduetoreturntowork fromhisholiday on4th January. Hewassickfrom R(U) 11/59
30th December to 18th January but did not inform hisemployers, who discharged him (by

telegram) on 14th January. Held, hewasdisqualified for receiving unemployment benefit
(ontheground of misconduct) fromthat date.

iv Inthe case of aclaimant who wasfound voluntarily to haveleft hisemployment R(U) 4/70
without just cause the period of disqualificationimposed wasfor 3weeksbecause‘the
factorshehad to weigh up were somewhat finely balanced and he had made determined

efforts to find alternative employment before giving notice’. (Maximum period of
disqualificationwas6 weeks).

% In the case of a person who loses employment through misconduct, the less R(U) 1/71
closely misconduct is related to the employment the more justification is there for

reducing the period of disqualification. Thusaman who was employed asagardener

and who lost his employment as a result of being convicted of a sexual offence was
disqualified for one week only. (Maximum period of disqualification was 6 weeks).

See also R(U) 27/59 and R(U) 8/61.

Vi A claimant was suspended from work by hisemployersfor amonth becauseof ~R(U) 10/71
unauthorised absence. Held, the period of disqualification should be confined to the
period of the suspension.

vii A conflict of evidenceisnojustificationfor reducing aperiod of disqualification. R(U) 2/72
Thejustification for imposing a lesser period than the maximum statutory period is

on finding that there were mitigating circumstances or, since the choice of the period
isdiscretionary, simply be taking acommon-sense view that the case does not merit

the maximum period. See R(U) 8/74, 1.8.1 viii, above.

viii  An established civil servant left his employment to seek social work withthe R(U)4/87
mentally handicapped. The Commissioner wasimpressed by the point that therewas

ashortage of peoplewilling to work with the mentally handicapped and a public need

for such workers. Exercising the‘sensiblediscretion’ referredtoin R(U) 8/74(T) he

held that one week’s disqualification was appropriate (Maximum period of
disqualification was 6 weeks). For another synopsis of this decision see 1.5.9 iii

above.

ix A womangavefour weeksnotice, but her employer did not allow her towork out  R(U) 1/96
that notice. The Commissioner said that this was relevant when deciding the period

of disqualification. He held that one week’ s disqualification was appropriate in this

case. (Maximum period of disqualification was 26 weeks). For another synopsisof this

decision see 1.5.1 vi.
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3 Non-satisfaction of contribution conditionsnot tantamount todisqualifica-
tion

i Benefit was claimed for 2 periods of interruption of employment in respect of
which the relevant contribution conditions were not satisfied for the first period but
would have been for the second had it not linked with the first as a single period of
interruption of employment. It was held that the non-satisfaction of the contribution
conditions was not tantamount to disqualification and regulation 7(1)(b) and (c) of the
Unemployment Benefit Regulations 1975 did not apply. Benefit was not payable for
either period. Considered in R(U) 7/85.



Part 9: Restricted availability

Regulation 7(1)(a) of the Unemployment, Sickness and Invalidity Benefit Regulations
1983 (hereafter in Parts 9-15 of Chapter 1 referred to as ‘the Regulations’). These
regulations consolidated the 1975 Regulations as amended up to 28 November 1983
and regulation 7(1)(a) replaced and re-enacted regulation 7(1)(a) of the 1975
Regulations, which itself replaced and re-enacted in identical terms the relevant
regulations of the 1948 Regulations as amended in 1955, and of the 1967 Regulations.

1 When regulation 7(1)(a) isapplicable

i A married woman who lived in a small village had been employed on Monday,
Tuesday and Friday each week and, when that employment came to an end, she said that
shewasavailable for employment on those daysonly, but was not availablefor full-time
employment. Shegaveasher reasonfor limiting her availability for employment that she
had household dutiesinlooking after her husband and aboarder. It washeld that shewas
entitled to unemployment benefit for the 3 days on which she had formerly been in
employment; that she was not available for employment on the other days; and that
regulation 6(1)(aa) of the 1948 Regul ationswas not rel evant because she had not imposed
restrictions regarding the employment she was prepared to accept on those days, but had
refused the possibility of employment altogether. The phraseintheregulation ‘wherein
respect of any day a person places restriction on the ... hours ... or other conditions of
employment which heisprepared to accept ... ' clearly impliesthat onthe day in question
heis prepared to accept employment of somekind.

i A married woman with 2 young children limited her availability for employment
to aradius of about 6 milesfrom where she lived, but within that limit she was prepared
to work full-time from Monday to Saturday. It was held that she was not without
reasonabl e prospects of securing employment, nor was the absence of such prospect due
to the restrictions she imposed on the nature, etc., of the employment she was prepared
to accept. Regulation 6(1)(aa) of the 1948 Regulations did not, accordingly, apply.

2 Effect of theregulation

i A woman who lived at home with her mother, her brother and sister placed
restrictions on the hours of employment which she was prepared to accept and in
consequence had no reasonable prospects of securing employment. It was, however,
accepted that her restrictions were reasonable within the meaning of paragraph (iii) of
regulation 6(1)(aa) of the 1948 Regul ationsand it washeld by aTribunal of Commissioners
that, sincethe claimant satisfied one of the conditions specified inthe Regulations, it was
not open to hold that she was not available for employment solely because of alack of
prospects of employment due to the restrictions she had placed on the nature, etc., of the
employment she was prepared to accept. See paragraphs 9-11.

i A young married woman who, before her marriage, had been employed full-time
asadomestic servant restricted her avail ability for employment after her marriageto part-
time domestic work to enable her to ook after her husband. There was no such work in
the district in which she lived and she had not reasonable prospects of securing
employment withinthelimitssheimposed. It washeldthat for her claimfor unemployment
benefit to succeed she must satisfy one or other of the conditions specified in paragraphs
(i)-(iii) of regulation 6(1)(aa) of the 1948 Regulations; that paragraphs (i) and (ii) where
not relevant in the case of the claimant; and that she could not satisfy the condition in
paragraph (iii). Thedaystowhich her claimfor unemployment benefit rel ated accordingly
fell not to be treated as days of unemployment.

i A young singlewoman lived in her mother’ s boarding-house, which was closed
during the winter months. She was employed in the boarding-house by her mother
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