
 
 

Pensions 
 

Consultation on Draft Regulations 
 

 
 

The Occupational Pension Schemes 
(Modification of Subsisting Rights) 

Regulations 2006 
 
 
 

 
 
 
 

 October 2005 



 

 

Contents 
 
 
• Part One – Foreword 
 

• Preface 
 

• Target audience 
 

• Website 
 

• How to respond 
 

• Summary of responses 
 

• Regulatory Impact Assessment 
 

• Part Two –  The Occupational Pension Schemes (Modification of 
Subsisting Rights) Regulations 2006 

 

• Introduction 
 

• Background 
 

• Part Three – Draft regulations 
 

• Annex A – List of those consulted 
 

 



 

 

Part One – Foreword 
 
Preface 

 
1. This consultation document seeks views on the draft Occupational 

Pension Schemes (Modification of Subsisting Rights) Regulations 2006 
which replace provisions in the Occupational Pension Schemes 
(Modification of Schemes) Regulations 1996 (SI: 1996 No. 2517). 
 

Target audience 
 
2. This consultation is primarily aimed at pension industry professionals 

and others with an interest in occupational pension schemes.  Views 
from the wider public are also welcome. 
 

DWP website 

 
3. The consultation document is available on the Department’s website at:  

http://www.dwp.gov.uk/consultations/2005/index.asp 
 

How to respond 
 

The consultation period closes on Friday 16 December 2005.  We 
would be grateful for your comments on any of the points covered by 
the regulations.  Please ensure that your response reaches us by that 
date.  Please send consultation responses to: 

 
David Hone 
Department for Work and Pensions 
Private Pensions Policy 
Adelphi  
3rd Floor 
1-11 John Adam Street 
London 
WC2N 6HT 
 
Tel: 020 7962 8684  
 
or: 

E-mail (david.hone@dwp.gsi.gov.uk)  
 
 
Because of the highly specialised nature of this issue, Ministers have 
decided that it is not appropriate to publish it under the provisions of 
the Cabinet Office Code of Practice on consultation. It does, however, 
apply best practice from the Code.  
 
 
 



 

 

4. This timescale provides as long a lead-in time as is possible as these 
regulations are to come into force on 6 April 2006 

 
5. Because of the Freedom of Information Act 2000, all information 

contained in your response, including personal information, may be 
subject to publication or disclosure.  By providing personal information 
for the purposes of the public consultation exercise, it is understood 
that you consent to its disclosure and  publication. If this is not the 
case, you should limit any personal information which is provided, or 
remove it completely.  If you want the information in your response to 
the consultation be kept confidential, you should explain why as part of 
your response, although we cannot guarantee to do this. We cannot 
guarantee confidentiality even if your IT system claims it automatically.  

 
6. More information about the Freedom of Information Act can be found 

on the website of the Department for Constitutional Affairs - 
http://www.dca.gov.uk/foi/guidance/exguide/index.htm.  

 
7. When responding please state whether you are responding as an 

individual or representing the views of an organisation. If you are 
responding on behalf of a larger organisation please make it clear who 
the organisation represents and, where applicable, how the views of 
members were assembled. 
 

8. A list of those consulted is attached at Annex A. If you have any 
suggestions of others who may wish to be involved in this process 
please contact us. 

  
Summary of responses 
 
9. A summary of responses will be published following the consultation. 

The Government will aim to publish this summary within three months 
of the consultation closing. The summary of responses will be available 
on the Department’s website at 
http://www.dwp.gov.uk/consultations/2005/index.asp and paper copies 
will be available on request. 

 
10. DWP values feedback on how well it consults. If you have any 

comments about the way in which this consultation exercise is being 
conducted please contact: 

Geoff Ashton  
DWP Consultation Co-ordinator  
5th Floor East 
1 Trevelyan Square 
Leeds  
LS1 6EB Tel: 0113 23 27 107 
 
E-mail Geoff.Ashton@dwp.gsi.gov.uk 
 



 

 

Regulatory impact assessment 
 
11. An assessment of the impact on business, charities or the voluntary 

sector of the provisions contained in these regulations was included in 
the Regulatory Impact Assessment that accompanied the Pensions Act 
2004.  Copies of this assessment have been placed in the libraries of 
both Houses of Parliament. Copies may be obtained from the 
Department for Work and Pensions, Better Regulation Unit, 4th Floor, 
Adelphi, 1-11 John Adam Street, London WC2N 6HT. 

 



 

 

Part Two – The Occupational Pension Schemes (Modification of 
Subsisting Rights) Regulations 2006 
 
 
Introduction 
 
1. The regulations will be made under the powers in sections 67, 67C and 

67D of the Pensions Act 1995 as substituted by section 262 of the 
Pensions Act 2004 and cover four subjects:  

 
• Exemptions to the provisions in the new sections 67 for 

prescribed schemes or schemes of a prescribed description, 
 
• Exemptions to the provisions in the new sections 67 for 

prescribed modifications, 
 

• The qualifications and experience required of a  person to be 
eligible to certify that the actuarial value of members’ subsisting 
rights have been maintained,  

 
• The requirements that must be met when calculating the 

actuarial value of members’ subsisting rights. 
 
     
Background 
 
2. On 6th April 2006 section 67 of the Pensions Act 1995 will be 

substituted by section 262 of the Pensions Act 2004.  The new sections 
67 to 67I allow schemes to make a rule change that could have a 
detrimental effect on the rights a member has acquired in the scheme 
(his ‘subsisting rights’) as at the date the rule change takes effect, 
provided certain steps are taken and prescribed requirements are met. 

 
Regulation 2: Schemes exempted from the subsisting rights provisions 
 
3. Regulation 2 provides an exemption from the new ‘Modification’ 

provisions for a small number of scheme types.  These are schemes 
with fewer than 2 members; schemes which are not registered with 
HMRC and which have less than 100 members; and unregistered 
schemes where the main administration is outside the member states 
of the EU.  These exemptions are considered necessary as these 
types of schemes are exempted from most pensions legislation, 
including the requirement to be set up under trust.    

 
Regulation 3: Non – application of the subsisting rights provisions 
 
4. Regulation 3 provides an exemption from the new ‘Modification’ 

provisions for a limited number of specific scheme modifications.  
These are a continuation of exemptions from the provisions of section 
67 of the Pensions Act 1995 contained in existing regulations. 



 

 

 
5. Further specific exemptions are likely to be needed where schemes 

modify their rules as a consequence of the new tax provisions which 
come into effect next April.  We are working with colleagues in HMRC 
on issues raised by changes to tax rules and the effect this may have 
on schemes’ existing rules. 

 
Regulation 4: Qualifications or experience required for a person 
providing an actuarial equivalence statement 
 
6. This regulation prescribes the qualifications and experience that a 

person must have in order to be eligible to provide a statement 
certifying that the actuarial value of members’ subsisting rights has 
been maintained at the point when a rule change takes effect.   These 
are that the person must be a Fellow of the Faculty or the Institute of 
Actuaries.   This provision applies when a scheme does not have, or is 
not using, the ‘scheme actuary’ appointed under section 47(1)(b) of the 
Pensions Act 1995.  

 
Regulation 5: Calculation of the actuarial value of affected member’s 
subsisting rights 
 
7. This regulation prescribes a number of conditions that must be met 

when calculating the actuarial value of members’ subsisting rights for 
the purpose of the new provisions:- 

 
o the trustees must be informed of the methods and assumptions 

used in the calculations, and these must be consistent with the 
approach taken when a scheme calculates the actuarial value of 
a member’s rights for the purpose of a cash equivalent transfer 
(CET).  However, under CET provisions it is possible to reduce 
the value of a member’s rights if the scheme is insufficiently 
funded.  No such reduction is permitted when calculating the 
value of subsisting rights.  

 
o the value of any rights that have been surrendered, commuted 

or forfeited before the date when the rule change takes effect 
are to be excluded from the calculation; as is the value of any 
benefits which have been paid before that date. 

 
o the value of any money purchase rights are also excluded from 

the calculation provided the rule change has no effect on those 
rights. 

 
o the value of any discretionary benefits that are in payment, or 

which have been awarded before the date the modification takes 
effect, must be included in the subsisting rights valuation. 

 
 



 

 

o the actuarial value of the subsisting rights of each affected 
member, as at the date a rule change takes effect, must be 
valued under the unmodified rules, and again under the revised 
rules, in order to ensure that the total actuarial value of the rights 
have been maintained.  In making these calculations, the 
actuary must use the same known facts and assumptions unless 
a different fact or assumption needs to be used as a direct result 
of the modification being made or in order to provide the 
compensatory changes needed to achieve actuarial 
equivalence.  For example, if a member is to be awarded added 
years service to achieve actuarial equivalence, the actuary 
would use the higher number of years of service in calculating 
the value of the rights under the modified scheme rules.       

 
o Regulation 5 also provides that the calculation must be made in 

accordance with any guidance that is prepared by the Actuarial 
Profession. 

 
Regulation 6: revocations 
 
8. This regulation revokes provisions contained in the current 

‘Modification of Schemes’ regulations. 
 

 

 
 
 



 

 

Annex A - List of those consulted 
 
 
Aries Pensions and Insurance Systems 
Association of British Insurers 
Association of Consulting Actuaries 
Association of Independent Financial Advisors 
Association of Pensioneer Trustees 
Association of Pension Lawyers  
Auditing Practices Board 
British Chambers of Commerce 
Cabinet Office (Regulatory Impact Unit) 
Clerical Medical 
Confederation of British Industry 
Consumers Association 
Engineering Employers Forum 
Equal Opportunities Commission 
Federation of Small Businesses 
Financial Services Authority 
FPS Stakeholder Flexiplan 
Government Actuary’s Department 
HM Treasury (MOCOP) 
Hymans Robertson Consultants & Actuaries 
Industry Wide Pension Schemes Group 
HMRC (NICO NISPI) 
HMRC (Policy) 
HMRC (SPSS) 
Institute and Faculty of Actuaries 
Institute of Chartered Accountants in England and Wales 
Institute of Chartered Accountants in Scotland  
Institute of Directors 
Investment and Life Assurance Group 
Investment Managers’ Association 
Joint Working Group on Occupational Pensions 
Legal and General 
MW Stakeholder Pension Scheme 
National Association of Pension Funds 
National Consumer Council 
National Pensioners Convention 
Office of Fair Trading 
OPAS 
Pensions Ombudsman 
Policy and Legal Division DHSS Northern Ireland 
Prudential 
Scottish Equitable 
SIPP Provider Group 
Slaughter and May 
Small Business Service 
Society of Pension Consultants 
Standard Life 



 

 

The Association of Corporate Trustees 
The Law Society  
The Law Society of Scotland 
The Pensions Regulator 
The Pensions Management Institute 
The Scottish Executive 
The Welsh Assembly 
Teams Stakeholder Scheme 
Trades Union Congress 
TUC Stakeholder Pension Scheme 



 

 

S T A T U T O R Y  I N S T R U M E N T S  

2005 No. [   ] 

PENSIONS 

The Occupational Pension Schemes (Modification of Subsisting 

Rights) Regulations 2005 

Made - - - -  

Laid before Parliament  

Coming into force - - 6th April 2006 

The Secretary of State for Work and Pensions makes the following Regulations in exercise of the 

powers conferred by sections 67(1)(b) and (3)(b), 67(C)(7)(a)(ii), 67D(4) and (5), 124(1) and 

174(2) and (3) of the Pensions Act 1995(
a
). 

In accordance with section 120(1) of that Act(
b
), he has consulted such persons as he considers 

appropriate. 

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Occupational Pension Schemes (Modification of 

Subsisting Rights) Regulations 2005 and shall come into force on 6th April 2006.  

(2) In these Regulations— 

“the 1995 Act” means the Pensions Act 1995; 

“the 1993 Act” means the Pension Schemes Act 1993(
c
); 

“occupational pension scheme” has the meaning given in section 1 of the 1993 Act(
d
) 

(categories of pension schemes); 

“an unregistered occupational pension scheme” means a scheme which is not registered in 

accordance with section 153 of the Finance Act 2004(
e
) (registration of pension schemes); 

“a registered scheme” means a scheme which is registered in accordance with section 153 of 

the Finance Act 2004; 

“relevant benefits” has the meaning given in section 393B of the Income Tax (Earnings and 

Pensions) Act 2003(
f
) (relevant benefits). 

                                            
(a) 1995 c.26. Section 67 of that Act is substituted by section 262 of the Pensions Act 2004 (c.35). Section 124(1) is cited 

because of the meaning there given to “prescribed” and “regulations”. 
(b)  As the regulations are consequential upon section 262 of the Pensions Act 2004 see also section 120(2)(d) of the Pensions 

Act 1995, the duty to consult does not apply where regulations are made before the end of the period of six months beginning 

with the coming into force of any enactment upon which the regulations are consequential. However, a consultation exercise has 
taken place.  

(c) 1993 c.48. 

(d) Section 1 of the Pension Schemes Act 1993 is amended by section 239 of the Pensions Act 2004. 
(e) 2004 c.12. Section 153 of that Act is amended by  paragraphs 2 and 3 of Schedule 10 to the Finance Act 2005 (c.7). 

(f) 2003 c.1. Section 393B is substituted by section 249(3) of the Finance Act 2004 as amended by paragraph 651(2) of 

Schedule 1 to the Income Tax (Trading and Other Income) Act 2005 (c.5) and paragraph 102(2) of Schedule 4 to the 

Commissioners for Revenue and Customs Act 2005 (c.11).  



 

 

Schemes exempted from the subsisting rights provisions [Power: Section 67(1)(b)] 

2. For the purpose of section 67(1)(b) of the 1995 Act (the subsisting rights provisions) a 

scheme of a prescribed description is— 

(a) an occupational pension scheme with fewer than two members; 

(b) an occupational pension scheme which— 

(i) has fewer than 100 members, 

(ii) provides relevant benefits, and 

(iii) is not a registered scheme; 

(c) an unregistered occupational pension scheme which has its main administration outside 

the member States. 

Non-application of the subsisting rights provisions [Power: Section 67(3)(b)] 

3.—(1) For the purpose of section 67(3)(b) of the 1995 Act, the  prescribed manner of the 

exercise of a power in relation to which the subsisting rights provisions do not apply is— 

(a) subject to paragraph (2), any alteration to scheme rules where such alteration provides, or 

makes further or different provision, for a subsisting right to a pension under an 

occupational pension scheme— 

(i) to be assigned, commuted or surrendered; 

(ii) to be charged or to have a lien exercised in respect of it; 

(iii) to have a set-off exercised in respect of it; 

(iv) to be forfeited; 

(b) any alteration to scheme rules to provide, or make further or different provision under 

section 73(2)(a)(i), by virtue of section 73(4)(b), of the 1993 Act(
a
) (form of short service 

benefit and its alternatives) for a transfer of accrued rights, where such alteration states 

that the transfer must satisfy the conditions specified in regulation 12 of the Occupational 

Pension Schemes (Preservation of Benefit) Regulations 1991(
b
) (transfer of member’s 

accrued rights without consent); 

(c) in the case of a trust scheme, to provide for the revaluation of earnings factors for the 

purposes of section 14(2) of the 1993 Act (earner’s guaranteed minimum) in accordance 

with section 16(1) or (2) of that Act (revaluation of earnings factors for purposes of 

section 14: early leavers etc), where any of the following results in the revaluation of 

earnings factors: 

(i) any alteration to scheme rules; or 

(ii) any alteration to practice under the scheme; or 

(iii) both of those alterations. 

(2) An alteration does not fall within paragraph 1(a) if the transaction provided for, or any part 

of it, is— 

(a) prohibited by or by regulations under sections 91 to 94 of the 1995 Act; or 

(b) prohibited by any other enactment, or any other rule of law. 

Qualifications or experience required for a person providing an actuarial equivalence 

statement [Power: Section 67C(7)(a)(ii)]  

4. For the purpose of section 67C(7)(a)(ii) of the 1995 Act (the actuarial equivalence 

requirements), a person with the prescribed qualifications or experience is— 

                                            
(a) Section 73(2)(a)(ii) was amended by paragraph 3(2)(a) of Schedule 2, and Part 1 of Schedule 13 to the Welfare 

Reform and Pensions Act 1999 (c.30).  

(b)  S.I. 1991/167; the relevant amending instruments are S.I. 1992/1531, 1993/1822, 1994/1062, 1995/3067, 1996/2131, 

1997/786, 1999/2543 and 2000/1403. 



 

 

(a) a Fellow of the Faculty of Actuaries, or 

(b) a Fellow of the Institute of Actuaries(
a
). 

Calculation of the actuarial value of affected member’s subsisting rights [Power: Section 

67D(4) and (5)] 

5.—(1) The prescribed requirements with which any calculation for the purposes of section 67D 

of the 1995 Act of the actuarial value of an affected member’s subsisting rights at any time must 

conform are those specified in paragraphs (2) and (3). 

(2) The requirements specified in this paragraph are that the actuary— 

(a) shall calculate the value of the subsisting rights by adopting methods and making 

assumptions which— 

(i) have been notified to the trustees of the scheme;  

(ii) are consistent with methods and assumptions used by the trustees to calculate a cash 

equivalent transfer value according to regulation 7(3)(b) of the Occupational Pension 

Schemes (Transfer Values) Regulations(
b
)(manner of calculation and verification of 

cash equivalents);   

(iii) exclude any provisions relating to a reduction in the value of a member’s cash 

equivalent transfer value due to the funding position of the scheme; 

(b) shall exclude the value of any subsisting rights that have been surrendered, commuted or 

forfeited before the date on which the modification of the scheme takes effect;  

(c) shall exclude from the subsisting rights calculation, the value of any benefits that have 

been paid, or are due to be paid, to a member or his survivor in respect of the period prior 

to the date on which the modification takes effect; 

(d) shall exclude from the calculation subsisting rights which— 

(i) consist wholly or partly of rights to money purchase benefits which are not valued in 

a manner which involves making estimates of the value of the rights, and 

(ii) where the modification has no effect on those rights. 

(e) shall include in the subsisting rights calculation the value of discretionary benefits that 

have been awarded to a member or are in payment on the date on which the modification 

takes effect; 

(f) shall ensure that the calculation of the actuarial value of an affected member’s subsisting 

rights is made in accordance with any guidance that is prepared by the Faculty and 

Institute of Actuaries which is current on the date that the actuarial equivalence statement 

is obtained by the trustees. 

(3) The requirements specified in this paragraph are that the actuarial value of each affected 

member’s subsisting rights shall be calculated — 

(a) in accordance with scheme rules in force before the date on which the modification of the 

scheme takes effect, and 

(b) in accordance with scheme rules in force immediately after the date on which the 

modification of the scheme takes effect. 

(4) For the purposes of paragraph (3) both calculations are to use the same facts and 

assumptions unless a fact or assumption has changed— 

(a) as a result of the modification to scheme rules which is subject to the subsisting rights 

provisions; or 

(b) as a result of any other modification to scheme rules or other change which increases the 

actuarial value of the member’s subsisting rights in order to achieve actuarial 

equivalence. 

                                            
(a) The Faculty of Actuaries is at Maclaurin House, 18 Dublin Street, Edinburgh, EH1 3PP. The Institute of Actuaries is 

at Staple Inn Hall, High Holborn, London, WC1V 7QJ. 

(b) S.I. 1996/1847. The relevant amending instrument is S.I. 1997/786. 



 

 

Revocations 

6. Regulations 2, 2A 3, 4, 5, 6, and 8 of the Occupational Pension Schemes (Modification of 

Schemes) Regulations 1996(
a
) are revoked.  

 

Signed by authority of the Secretary of State for Work and Pensions. 

 

  

 Minister of State, 

Date Department for Work and Pensions 

 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations prescribe requirements that must be met when a scheme modifies the rules 

relating to the subsisting rights of members, and exclude categories of schemes and specific 

modifications from the subsisting rights requirements. 

Regulation 2 exempts categories of schemes from modification. 

Regulation 3 exempts categories of subsisting rights from modification. 

Regulation 4 prescribes the qualifications and experience required for a person providing an 

actuarial equivalence statement. 

Regulation 5 prescribes requirements for calculating the actuarial value of an affected member’s 

subsisting rights. 

Regulation 6 revokes certain provisions he Occupational Pension Schemes (Modification of 

Schemes) Regulations (S.I. 1996/2517). 

As these Regulations are made before the expiry of the period of six months beginning with the 

coming into force of the provisions of the Pensions Act 2004 (c.35) (“the Act”)on which they are 

consequential, the requirement for the Secretary of State to consult such persons as he considers 

appropriate does not apply. However, a consultation exercise has nevertheless taken place. 

An assessment of the impact on business, charities and the voluntary sector of the provisions in 

these Regulations was included in the Regulatory Impact Assessment that accompanied the Act. 

Copies of this assessment were placed in the libraries of both Houses of Parliament. A copy may 

be obtained from the Department for Work and Pensions, Better Regulation Unit, 4th Floor, 1-11 

John Adam Street, London, WC2N 6HT. 

 

b 

 

                                            
(a) S.I. 1996/2517. The relevant amending instruments are S.I. 1997/786, 1999/3198, 2002/681 and 2005/2050.  
b  


